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DEVELOPMENT AGREEMENT
(Pier 70 28-Acre Site)

"This DEVELOPMENT AGREEMENT (“Development Agreement”) is between the
CITY AND COUNTY OF SAN FRANCISCO, a political subdivision and municipal
corporation of the State of California (including its agencies and departments, the “City”), and
FC Pier 70, LLC, a Delaware limited liability company (“Developer™) (cach, a “Party™), is
dated as of the Reference Date that appears on the title sheet hereof, and is made in conjunction
with that certain Disposition and Development Agreement (the “DDA”) between the City, acting
by and through the San Francisco Port Commission (the “Port Commission” or “Port”), and
Developer dated concurrently herewith. The DDA establishes the relative rights and obligations
of the Port and Developer for the 28-Acre Site development project, some of which will be
implemented as described in other Transaction Documents.

RECITALS

A. " The City owns about 7 miles of tidelands-and submerged lands along San
Francisco Bay, including approximately 72 acres known as Pier 70 or Seawall Lot 349 under
- Port jurisdiction in the central waterfront area of San Francisco. Pier 70 is generally bounded by
Tlinois Street on the west, 22™ Street on the south, and San Francisco Bay-on the north and east.
The National Park Service listed approximately 66 acres of Pier 70 as the Union Iron Works
Historic District in the National Register of Historic Places in 2014.

B. The City and Developer have negotiated this Development Agreement to vest.in
Developer,and its successors certain entitlement rights with respect to the 28-Acre Site, the legal
description of which is attached as DA Exhibit A.

- C. The City has established a 35-acre Pier 70 Special Use District that mcludes the
28-Acre Site and adjacent parcels called the Illinois Street Parcels. Developer is the master
developer for the 28-Acre Site and is responsible for subdividing and improving the 28-Acre Site
and a-portion of the Illinois Street Parcel known as Parcel K with Horizontal Improvements
needed or desired to serve vertical development. Under the DDA, Developer has an Option to
develop Vertical Improvements on designated Development Parcels known as Option Parcels.
Horizontal and vertical development of the 28-Acre Site Project will be subject to the Project
Requirements in the DDA, which include Regulatory Requirements.

D. The Development Agreement Statute authorizes local governments to enter into
development agreements with persons having a legal or equitable interest in real property to
strengthen the public planning process, encourage private participation in comprehensive
planning, and reduce the economic risk of development. In accordance with the Development
Agreement Statute, the City adopted-Chapter 56 to establish local procedures and requirements
for development agreements. The Parties are entering into this Development Agreement in
accordance with the Development Agreement Statute and Chapter 56. This Development
Agreement is consistent with the requirements of section 65865.2 of the Development -
Agreement Statute, which requires a development agreement to state its duration, permitted uses
- of the property, the density or intensity of use, the maximum height and size of proposed
buildings, and provisions for reservation or dedication of land for public purposes.

E..  The City and the Port have determined that the development of the 28-Acre Site
Project in accordance with the DA Requirements will provide public benefits greater than the
City and the Port could have obtained through application of pre-existing City ordinances,
regulations, and policies. Public benefits include:

' 1. revitalizing a portion of the former industrial site that currently consists of
asphalt lots and deteriorating buildings behind chain link fences that prevent open public
access to the waterfront;

\
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2. building a network of waterfront parks, playgrounds, and recreational
facilities on the 28-Acre Site that, with development of the Illinois Street Parcels, will
more than triple the amount of parks in the neighborhood; '

3. creating significant amounts of on-site affordable housmg units on the
28-Acre Site and Parcel K South; :

4, restoring three deteriorating Historic structures that are significant
conlrlbutors to the historic district for reuse; _

5. providing substantial new and renovated space for arts/cultural nonprofits,
small-scale manufacturmg, local retail, and neighborhood services;

6. preserving the artist community currently located in the Noonan Building
in new state-of-the-art, on-site space that is affordable, functional, and aesthetically
pleasing;

7. creating an estimated 10,000 permanent jobs and 11,000 temporary

construction jobs and implementing a robust workforce development plan to encourage
local business participation; :

8. 1nvest1r1g over $200 million to build transportation.and other infrastructure
critical to serving the 28-Acre Site, the historic district, the historic ship repalr operations,
and the surrounding nelghborhood and

9. implementing sustainability measures to enhance livability, health and
wellness, mobility and connectivity, climate protection, resource efficiency, and
. ecosystem stewardship and provide fundin'g sources needed to protect the Pier 70
shoreline from sea level rise.

F. The Project Approvals listed on DA Exhlblt B entitle Developer S proposed 28-
Acre Site Project, and authorize Developer to.proceed with-development in accordance with the
Project Requirements under the DDA, which include this Development Agreement. The Parties
intend for all acts referred to in this Development Agreement to comply with CEQA, the CEQA
Guidelines, and the CEQA Procedures (collectively, “CEQA Laws”), the Development
Agreement Statute, Chapter 56, and the DA Ordinance (together, “DA Laws™), the Planning -
Code, and all other Applicable Laws in effect on the DA Ordinance Effective Date. This:
Development Agreement does not limit either the City’s obligation to comply with CEQA Laws
before taking any further discretionary action regarding the 28-Acre Site or Developer’s
obligation to comply w1th all Appllcable Laws in the development of the 28-Acre Site Project.

AGREEMENT

1.  DEFINITIONS: | _ |
1.1.  Role of Appendix. The attached Appendix, which includes Part A (Standard

" Provisions and Rules of Interpretation) and Part B that includes pertinent definitions used in this

Development Agreement, is an integral part of this Development Agreement.

2. CERTAIN TERMS

2.1. Effective Date. Pursuant to Administrative Code section 56.14(f), this :
Development Agreement will be effective on the date that the Parties fully execute and deliver
their respective counterparts to cach other, as specified on the title page hereof, the DA - :
Ordinance having become effective and operative on December 15, 2017 (the “DA Ordinance
Effective Date™).
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2.2. DA Term. The term of this Development Agreement will begin on the Reference
Date and -continue separately for horizontal development and vertical development as described
in this Section (the “DA Term™).

(a) Horizontal Development.

(i) If the DDA Term is extended, expires, or is terminated as to a
portion of a Phase, the 28-Acre Site Project, or the 28-Acre Site, the DA Term
will be extended, expire, or terminate as to the same portion of the Phase, the 28-
Acre Site Project, or the 28-Acre Site automatically, without any action of the
Parties.

(ii)  When the DDA Term expires or is terminated as to the entire 28-
Acre Site Project and 28-Acre Site, the DA Term will expire or terminate
automatically, without any action of the Parties.

(b)  Vertical Development. When a Vertical DDA ‘is extended, expires, or is
terminated as to a Development Parcel, the DA Term will be extended, expire, or
terminate as to the Development Parcel automatically, without any action of the Parties.

2.3 Relatlonshlp to DDA,

(a) DDA Parameters. The Board of Supervrsors has approved this
Development Agreement in conjunction with its approval of the DDA, other Transaction
Documents, and Project Approvals to entitle the 28-Acre Site Project and granted other
Project Approvals as described in DA Exhibit B. The DDA is the overarching
Transaction Document for the development of the 28-Acre.Site Project, which cannot -
proceed independently of the DDA. This Development Agreement is a Transaction
Document under the DDA, and is intended to be included in all references to the
Transaction Documents

(b) DDA Requlrements ThlS Development Agreement mcorporatcs by
reference certain public benefits that Developer is required to provide and obl1gat10ns that
Developer is required to perform. as more fully descnbed in the DDA and outlined in
Section 4.1 (Public Beneﬁts)

2.4. " Roles of Clty and Port. Developer acknowledges the following.

(a) City Obligations. The City will undertake its obligations under this
Development Agreement through the Planning Director or, as necessary under
Chapter 56, the Planning Commission or the Board of Supervnsors

(b)  Port Obli gJOHS References in this Development Agreement to
obligations of the “City™ include the Port and Other City Agencies unless explicitly and
unambiguously stated otherwise. References to both the City and the Port are intended to
emphasize the Port’s jurisdiction under Applicable Port Laws.

2.5. Recordation and Effect.

(a) Recordation. The Clerk of the Board of Supervisors will have this
Development Agreement and any.amendment to this Development Agreement recorded
. in the Official Records within 10 days after receiving fully executed and acknowledged
original documents in compliance with section 65868.5 of the Development Agreement
Statute and Administrative Code section 56.16.

(b) Binding Covenants. Pursuant to section 65868.5 of thc Development
Agreement Statute, from and after recordation of this Development' Agreement, this
Development Agreement will be binding on the Parties and, subject to Section 10.2
(Effect of Assignment), their respective successors. Subject to the limitations on
Transfers in Section 10.2 (Effect of Assignment), all provisions of this Development
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Agreement will be enforceable during the DA Term as equltaple servitudes and will be
covenants and benefits running with the land pursuant to Applicable Law, including
California Civil Code section 1468.

(¢ Constructive Notice. This Development Agreement when recorded gives
constructive notice to every person. Recordation will cause it to be binding in its entirety
on, and burden and benefit, any Interested Person to the extent of its interest in the
IFC Project Area.

(d) Nondischargeable Obligations. Obhgatlons under this Development
Agreement are not drsehargeable in Insolvency.

2.6. Relationship to Project.

. (a) Planning as Regulator. This Developmeént Agreement relates to
Planning’s regulatory role with respect to development of the 28-Acre Site and
implementation of the 28-Acre Site Project under the DDA in accordance with the SUD.

(b) ~ Other City Ag. encies. Transaction Documents for the 28-Acre Site Project
that describe the roles of the Port and Other City Agencies wnth respect to the 28-Acre
Site Project include the tollowmg

_ (i) - The ICA between the Port and the C1ty, which describes the
process for C1ty Agency review and approval of Improvement Plans, Subdivision
 Maps, and other documents, primarily in relation to horizontal development.

(ii) The Tax Allocation MOU, in which the City, through the
Treasurer-Tax Collector and the Controller, will agree to assist the Port in.
implementing the public financing for the FC Project Area.

(¢) = Portas Regulator. The Port in its regulatory capacity will:

(i) . issueall Construction Permits, certificates of occupancy, and
certificates of completion;’

(i)  coordinate Other C1ty Agency review of Improvement Plans and
Subdivision Maps for the FC Project Area in accordance with the Infrastructure
Plan and the ICA; and

(iii) monitor Developer’s compliance with Appllcable Laws in
coordination with Othet City Agencies.

(d) . Port as Fiduciary. The City has appomted the Port to actin a ﬁducrary
capacity as the TFD Agent and the IRFD Agent responsible for implementing - :
Appendix G-2, the RMAs, and the IRFD Financing Plan, respectively, and has agreed to
appoint the Port to act in a fiduciary capacity as the CFD Agent responsible for
implementing the RMAs in the formation proceedings for the CFDs. In doing so, the
City agreed to take actions at the Port’s request to comply with the Financing s Plan
attached to the DDA as DDA Exh Cl.

GENERAL RIGHTS AND OBLIGATlON S
3.1. Project.

(a) Vested Rrght to Develop. Developer will have the vested right to develop
the 28-Acre Site Project in accordance with and subject to this Development Agreement
. and the DDA.

(b)  Future Approvals. The City, excluding the Port, will consider and process
all Future Approvals for the development of the 28-Acre Site Project in accordance with
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and subject to this Development Agrcement and the ICA. The Port’s Future Approvals
will be governed by this Development Agreement, the ICA, and the DDA.

(c) Project Approvals. The Parties acknowledge that Developer:

(i) ~ has obtained all Project Approvals from the City required to begin
construction-of the 28-Acre Site Project, other than any requlred Future
Approvals; and

(i) may proceed in accordance with this Development Agreement and
the DDA with the construction and, upon completion, use and occupancy of the
28-Acre Site Project as a matter of right, subject to obtaining any required Future
Approvals.

3.2. Timing of Development. The DDA permits the development of the FC PrOJect
Area in Phases. The Phasing Plan and Schedule of Performance, respectively, each as modified
from time to time in accordance with the DDA, will govern the construction phasing and timing
of the 28-Acre Site Project. The time for performance of obligations under this Development
Agreement will be coordinated with the DDA and the Vertical DDA, each as extended to the
extent permitted under their respective performance schedules.

3.3. Horizontal Improvements Dedicated for Public Use. Development of the
FC Project Area requires Horizontal Improvements to support the development and operation of
all Development Parcels, including any Affordable Housing Parcel designated in accordance
with the AHP, whether located in or.outside of the 28-Acre Site. Under the DDA, Developer
will take all steps necessary to construct and dedicate Horlzontal Improvements to public use in
accordance with the Subdivision Code.

3.4. Private Undertaking. Developer’s proposed development of the FC Project
Area is a private undertaking. Under the DDA and the Master Lease, Developer will have
possession and control of the Master Lease Premises, subject only to any obligations and
limitations imposed by the Master Lease, the DDA, and the DA Requirements. Except to the
extent specified in the Transaction Documents, the City will have no interest in, responsibility
for, or duty to third persons concerning the Horizontal Improvements until they are accepted.

4, DEVELOPER OBLIGATIONS
4.1.  Public Benefits. '

(a) Benefits Exceed Legal Regu1rement The Partles acknowledge that
* development of the 28-Acre Site Project in accordance with the DDA and this
Development Agreement will provide public beneﬁts to the City beyond those achievable

through existing laws.
(b)  Consideration for Beneﬁts -

(i) The City acknowledges that a number of the public beneﬁts would
not be achievable without Developer’s express agreements under the DDA and
this Development Agreement.

(i) Developer acknowledges that: (1) the benefits it will receive under
the DDA and this Development Agreement provide adequate consideration for its
obligation to deliver the public benefits under the DDA and this Development . -
Agreement; and (2) the Port would not be willing to enter into the DDA, and the
City would not be willing to enter into this Development Agreement, w1thout
Developer’s agreement to provide the public benefits.

(0 Specific Benefits. The pubhc benefits that Developer must deliver in
connection with the DDA include those described in the 28- Acre Site Pro_;ect
implementation listed below.
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(i) The FC Project Area will be 1mproved with new Shorelme
Improvements, Public Spaces, Public ROWs, and Utility Infrastructure as shown
in DDA Exh B8 (Infrastructuré Plan), the De51gn for Development, the
Streetscape Master Plan, and any Master Ultilities Plans approved by the
responsible Acquiring Agencies.

(i) Developer is responsible for the historic rehabilitation of HlStOI‘lC
Bulldmg 12 and Historic Building 21 under DDA § 7.14 (Historic Buildings 12
and 21) and Historic Building 2 if Developer elects to exercise its Option under
DDA § 7.1 (Developer Option).

(iii) Developer has agreed that at least 30% of the residential units
developed in the AHP Housing Area, currently consisting of the 28-Acre Site and
Parcel K South (or other parcels designated in accordance with the AHP), will be
affordable to low- and moderate-income households in compliance with the AHP

(DDA Exh B3) by implementing the following measures.

1) Developer will deliver two construction-ready Affordable
Housing Parcels on-site and one on-Parcel K South to the Port, which will.
lease them rent-free to MOHCD or its selected Affordable Housing
Developers for development of Affordable Housing Projects.

2) In lieu of including on-site Inclusionary Units under
Planning Code sections 415-415.6, each Vertical Developer of a
Market-Rate Condo Project on the 28-Acre Site will pay the 28-Acre Site
Affordable Housing Fee described in the AHP.

A3) Each Vertical Developer of a Market- Rate Rental Project
will provide Inclusionary Units.

4) Each Vertical Developer of office and other nonresidential
uses otherwise subject to the City’s Jobs/Housing Linkage Program under
Planning Code sections 413.1-413.11 will pay the 28-Acre Site :
Jobs/Housing Equivalency Fee, which MOHCD will use for development
of Affordable Housing Projects in accordance with the AHP. .

(iv)  Under DDA Exh B35 (Transpor tation Program), Developer will pay
a fee specific to the 28-Acre Site (the “Transportation Fee”) in lieu of the City’s
Transportation Sustainability Fee, which SFMTA will apply towards transit,
bicycle, and pedestrian improvements that will improve transportation access and
mobility in the surrounding neighborhoods. Developer will also implement the
Pier 70 SUD TDM Program (the “Pier 70 TDM Program™) attached as Schedule.
1 to the Transportation Program to reduce estimated daily one-way vehicle trips
by at least 20% from the number of trips.identified in the 28-Acre Site Pr’oject’s.

Transportation Impact Study at the 28-Acre Site Project build-out.

) Developer will: (1) develop the FC Project Area with' sustamable
measures requ1red under the Design for Development, Infrastructure Plan, Pier 70
TDM Program, and MMRP and endeavor to meet sustainability targets in the
Sustainability Plan seeking to enhance livability, health and wellness, mobility
and connectivity, ecosystem stewardship, climate protection, and resource
- efficiency of the FC Project Area; and (2) submit a report with each Phase
Submittal after Phase 1 that will describe the 28-Acre Site Project’s performance
towards the sustainable construction measures and sustainability targets.

(vi)  Developer will comply with trammg and hiring goals-for hiring
San Francisco residents and formerly homeless and economically disadvantaged -
individuals for temporary construction and permanent jobs under DDA Exh B4
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(Workforce Development Plan), including a Local Hiring mandatory participation
level of 30% per trade consistent with the policy set forth in Administrative Code
section 6.22(g)(3)(B).

(vii)} Under Vertical DDAs with the Port, Vertical Developers will be
required to provide opportunities for local business enterprises to participate in
the economic opportunities created by the vertical development of the FC Project
Area in compliance with the LBE requirements under DDA Exh B4 (Workforce
Development Plan).

(viii) Developer will promote equality by. complying with Section 13.1
(Nondiscrimination in Contracts and Property Contracts).

(ix)  Developer will provide the replacement space for the artists leasing
space at the Noonan Building at Pier 70 in a newly constructed arts building or -
elsewhere at the 28-Acre Site and provide other space for arts and light- mdustrlal
uses, all as described in DDA Exh B6 (Arts Program).

(x) Vertical Developers will provide a minimum of 50,000 gsf of PDR-
restricted space within the 28-Acre Site Project under DDA §.7.17 (PDR).

(xi)  Vertical Developers will provide at least two on-site child care
facilities for a minimum of 50 children per site to serve area resndents and workers
under DDA § 7.18 (Child Care).

(xii) If requested by Port, Developer or a Vertical Developer will make
available to the City at least 15, 000 gsf of community space in one or more
. commercial buildings under DDA § 7.19 (Community Facilities).

(xiii) Owners and tenants in the 28-Acre Site Project will bear the cost of
long-term maintenance and management of Public Spaces developed at the
28-Acre Site through Services Special Taxes that the Services CFDs will levy.
Each Services CFD will require its respective Public Spaces operator/manager to
adhere to standards ensuring public access to and quality maintenance, as
described in DDA § 15.10 (Maintenance of Horizontal Improvements).

4.2. Delivery; Failure to Deliver.

(a)  Obligation to Provide. Developer s obligation to dehver certain publlc
benefits is tied to a specific Phase or Development Parcel as described in DDA Exh B2
(Schedule of Performance), subject to Excusable Delay.

(i) After Developer obtains its First Construction Permit for
Horizontal Improvements within a Phase, Developer’s obligation to deliver public
benefits tied to that Phase will survive until the pertinent public benefits are
completed in accordance with the requirements of the DDA.

(ii) After a Vertical Developer obtains its First Construction Document
for a Development Parcel that is tied to a specific public benefit, the Vertical
Developer's obligation to deliver the pertinent public benefit will survive until it -
is completed in accordance with the requirerhents of the applicable Vertical DDA.

(b)  Conditions to Delivery. Developer’s obligation to deliver public benefits
requlred in a Phase or in association with development of a Development Parcel is
expressly conditioned as specified below, unless Developer’s actions or inaction,
including failure to meet the Schedule of Performance, causes the failure of condition_.

() Déveloper’s obligation to deliver public benefits to be provided in
a Phase is conditioned on obtaining all Future Approvals required to begin
construction of Phase Improvements
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(i)  Developer’s obligation to deliver a public benefit specific to or
dependent on vertical development will be coordinated with the applicable
Vertical Developer’s construction of Vertical Improvements and may be an
obligation of the Vertical Developer under the.related Vertical DDA.

4.3. Developer Mitigation Measures. Under the DDA, Developer is obligated to
implement Developer Mitigation Measures identified in the MMRP. At the Port’s request,
Planning may agree to undertake monitoring Developer’s compliance with specified Developer
Mitigation Measures on behalf of the Port.

' 44. Payment of Plannmg Costs. Under the DDA, Developer must reimburse the
City for all Other City Costs, including those incurred by Planmng in its implementation of this
Development Agreement, excluswe of Administrative Fees. Planning agrees to comply with-the
procedures and limitations described in FP § 9.2 (Port Accounting and Budget) and ICA § 3.6
(Cost Recovery) as a condition to obtaining reimbursemént of Planning’s costs. More
specifically, Planning will provide quarterly statements for payment to Developer through the
Port, which will be responsible for disbursing reimbursement payments from Developer.

4.5. Indemnification of City. In addition to the indemnities provided under the DDA,
Developer agrees to indemnify the City Parties from Losses caused directly or indirectly by an -
act or omission of Developer or any of its Agents in relation to this Development Agreement,
except to the extent caused by gross negligence or willful misconduct of a City Party.
Developer’s indemnification obligation under this Section includés an mdemmtled City Party’s
reasonable attorneys’ fees and related costs, including the cost of i mvestlgatmg any Claims
against the City, and will survive the expiration or earlier termination of this Development
Agreement.

4.6. Costa-thkins Waiver.

(a) State Policies. California directs local agencies regulating land use to

grant density bonuses and incentives to private developers for the production of
"affordable and senior housing in the Costa-Hawkins Act (Cal. Gov’t Code

§§ 65915-65918). The Costa-Hawkins Act prohibits limitations on rental rates for
dwelling units.certified for occupancy after February 1, 1995, with certain exceptions.
Section 1954.52(b) of the Costa-Hawkins Act creates an exception for dwelling units
built under an agreement between the owner of the rental units and a public entity in
consideration for a direct financial contribution and other incentives specified in
section 65915 of the California Government Code. :

- (b)  Waiver. Developer, on behalf of itself and its successors and assigns,
agrees not to ‘challenge and expressly waives any right to challenge Developer’s
obligations under the AHP as unenforceable under the Costa-Hawkins Act. Developer
acknowledges that the City would not be willing to enter into this Development
Agreement without Developer’s agreement and waiver under this Section. Developer
agrees to include language in substantially the following form in all Assignment and
Assumption Agreements and consents to its inclusion in all Vertical DDAs and in
recorded restrictions for any Development Parcel on which residential use is permitted.

The Development Agreement and the DDA, which includes the AHP,

provide regulatory concessions and significant public investment to the -

28-Acre Site and Parcel K South that directly reduce development

costs at the 28-Acre Site. The regulatory concessions and public
-investment include a direct financial contribution of net tax increment

and other forms of public assistance specified in California

Government Code section 65915. These publi¢ contributions result in

identifiable, financially sufficient, and actual cost reductions for the
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benefit of Developer and Vertical Developers under California
Government Code section 65915. In consideration of the City’s direct
financial contribution and other forms of public assistance, the parties
understand and agree that the Costa-Hawkins Act does not apply to

- any BMR Units and Inclusionary Units developed under the AHP for
the 28-Acre Site. '

VESTING AND CITY OBLlGATIONS
5.1.  Vested Rights.-

(a)  Policy Decisions. By the Project Approvals, the Board of Supervisors and
the Port Commission each made an independent policy decision that development of the
28-Acre Site Project is in the City’s best interests and promotes public health, safety,
general welfare, and Applicable Port Laws.

" (b)  Vested Elements. Developer will have the vested rlght to develop the 28-
Acre Site Project, mcludmg the following elements (collectively, the “Vestcd
Elements™): _ , ¢

- () proposed land use plan and parcelization;
(i) locations and numbers of Vertical Improvemerlts proposed;

(iii)  proposed height and bulk limits, including maximum density,
intensity, and gross square footages;

(iv)  permitted uses; and
v) provisions for open space, vehicular access, and parking.

(c) Applicable Laws. The Vested Elements are subject to and will be
governed as set specified in Subsection 5.2(a) (Agreement to Follow). The expiration of
any Construction Permit or other Project Approval will not limit the Vested Elements.
Developer will have the right to seek and obtain Future Approvals at any time during the -
DA Term, any of which will be governed by the DA Requirements.

(d)  Future Approvals

(i) Each Future Approval, when final, will be a Project Approval that
is automatically incorporated into and vested under this Development Agreement.

(ii)  The terms of this Development Agreement on the Reference Date
will prevail over any conflict with any Future Approval or amendment to a
Project Approval unless the Parties concurrently take action to harmonize the
conflicting provisions.

| 5.2.  Existing City Laws and Standards.

~(a)  Agreement to Follow.

(i) The City will process, consider, and review all Future Approvals in -
accordance with the following (collectively, the “DA Requirements™): (1) the
Project Approvals; (ii) the Trahsaction Documents; and (iii) all other applicable
City Laws in effect on the DA Ordinance Effective Date (collectively, the
“Existing City Laws and Standards”), subject to Section 5.3 (Changes to
Existing City Laws and Standards).

(ii)  The City agrees not to exercise its dlscretronary authority in
considering any application for a Future Approval in a manner that would change
the policy decisions reflected in the DA Requirements or otherwise prevent or
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delay development of the 28-Acre Site Project as approved, subject to
Subsection 5.8(d) (Effect of Final EIR).

(b)  Pier 70 TDM Program.

(i) Section 169 is excluded from the E\ustmg City Laws and
Standards in accordance with “the Board of Supervisors’ strong preference that
Development Agreements should include similar provisions that meet the goals of
the TDM Program.” (Planning Code § 169.1(h)).

(ii)  Mitigation Measure M-AQ-1f requires “a Transportation Demand
Management (TDM) Plan with a goal of reducing estimated daily one-way
vehicle trips by 20% compared to the total number of one-way vehicle trips
identified in the project’s Transportation Impact Study at project build-out.”

(iii) The MMRP identifies Mitigation Measure M-AQ-1fas a
Developer Mitigation Measure which is binding on Developer under the DDA.
Developer has prepared the Pier 70 TDM Program that meets the requirements of
Mitigation Measure M-AQ-1f and incorporates many of the TDM strategies
described in Section 169.

(iv)  The City has determined that the Pier 70 TDM Program will
exceed the goals under Section 169 if implemented for the required compliance-
period. In the DA Ordinance, the Board of Supervisors stated that the FC Project
Area will be exempt from Section 169 as long as Developer implements and
-complies with the Pier 70 TDM Program for the required compliance period. The
Transportation Program requires Developer to comply with the procedures of
Planning Code section 169.4(e), which requires the Zoning Administrator to
approve and cause the recordation of the Pier 70 TDM Program against the
FC Project Area.

(c) Construction Codes. Nothing in this Development Agreement will
preclude the C1ty or the Port from applying then-current Construction Codes applicable to
all Horizontal Improvements and all Vertical Improveménts in the FC Project Area and
the AHP Housing Area.

(d)  Applicability of Uniform Codes. Nothmg in this Developmcnt Agreement
will preclude the Port from applying to the FC Project Area and the AHP Housing Area
then-current provisions of the California Building Code, as amended and adopted in the
Port Building Code.

(e) Applicability of Utility Infrastructure Standards.

(i) Nothing in this Development Agreement will preclude the City
from applying to the FC Project Area and the AHP Housing Area then-current
standards and City Laws for Utility Infrastructure for each Phase so long as:

(1)  the standards for Utility Infrastructure are in place,
applicable citywide, and imposed on the 28-Acre Site Project concurrently
with the applicable Phase Approval;

2) the standards for Utility Infrastructure as applied to the
applicable Phase are compatible with; and would not require the retrofit,
removal, supplementation, or reconstruction of Utility Infrastructure
approved in Prior Phases; and :

3) if the standards for Utility Infrastructure deviate from those
applied in Prior Phases, the deviations would not cause a Material Cost
Increase in the Hard Costs and Soft Costs of Utility Infraslructure in the
Phase.
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(ii) If Developer claims a Material Cost Increase has occurred, it will
* submit to the City reasonable documentation of its claim through bids, cost

estimates, or other supporting documentation reasonably acceptable to the City,
comparing costs (or cost estimates, if not yet constructed) for any applicable
Components of Utility Infrastructure in the immediately Prior Phase, Indexed to
the date of submittal, to cost estimates to construct the applicable Components in
the current Phase if then-current standards for Utility Infrastructure were to be
applied.

(iti)  If the Parties are unable to agree on whether the application of
then-current standards for Utility Infrastructure cause Developer to incur a
Material Cost Increase, the Parties will submit the matter to dispute resolution
‘procedures described in DDA art. 10 (Resolution of Certain Disputes).

) Subdivision Code and Map Act.

() The DDA authorizes Developer, from time to time and at any time,
to file Subdivision Map applications with respect to some or all of the FC Project
Area and to subdivide, reconfigure, or merge the parcels in the FC Project Area as
necessary or desirable to develop a particular part ot the 28-Acre Site Project.

The specific boundaries of parcels will be set by Developer, subject to Port
consent, and approved by the City during the subdivision process.

(i)  Nothing in this Development Agreement: (1) authorizes Developer
to subdivide or use any part of the FC Project Area for purposes of sale, lease, or. °
financing in any manner that conflicts with the Subdivision Map Act, the
Subdivision Code, or the DDA; or (2) prevents the City from enacting or adopting
changes in the methods and procedures for processing Subdivision Maps so long
as the changes do not conflict with the DA Requirements.

(iii)  The Parties acknowledge that so long as the Port is the landowner, .
it must both: (1) approve the specific boundaries that Developer proposes for
Development Parcels; and (2) sign all Final Maps for the FC Project Area.

(2) Chapter 56 as Existing City Laws and Standards. The text of Chapter 56
on the DA Ordinance Effective Date is attached as DA Exhibit C. The DA Ordinance
contains express waivers and amendments to Chapter 56 consistent with this
Development Agreement. Chapter 56, as amended by the DA Ordinance for the 28-Acre
Site Project, is Existing City Laws and Standards under this Development Agreement that
will prevail over any conflicting amendments to Chapter 56 unless Developer elects
otherwise under Subsection 5.3(¢c) (Developer Election).

5.3.  Changes to Existing City Laws and Standards.

(a)  Applicability. Existing City Laws and Standards and any Change to
Existing City Laws and Standards will apply to the 28-Acre Site Project except to the
extent that they would conflict with the Project Approvals, the Transaction Documents,
or Applicable Port Laws. In the event of a conflict, the terms of the Project Approvals,
Transaction Documents, and Applicable Port Laws will prevail, subject to Section 5.6
(Publrc Health and Safetv and Federal or State Law Exceptions).

(b)  Circumstances Causing Conflict. Any Change to Existing City Laws and
Standards will be deemed to conflict with the Project Approvals and the Transaction
Documents (including this Development Agreement) and be a Materlal Change if the
. change would:

(@) impede the timely 1mp1ementatron of the 28-Acre Site Project in -
accordance with the DA Requirements, including: (1) Developer’s rights and
obligations under the Financing Plan and the Acquisition Agreement; and (2) the
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rate, flmmg, phasing, or sequencing of site preparation, development. or
construction in any manner, including the demolition of existing buildings at the
28-Acre Site;

(ii) ~ limit or reduce the density or intensity of uses permitted under the
DA Requirements on any part of the AHP Housing Area, otherwise require any
- reduction in the square footage or number or change the location of proposed
Vertical Improvements, or change or reduce other Horizontal or Vertical
Improvements from that permitted under the DA Requirements;

(iii)  limit or reduce the height or bulk of any part of the 28-Acre Site
Project, or otherwise require any reduction in the height or bulk of individual
proposed Vertical Improvements that are part of the 28-Acre Site Pro_|ect from
~ that permitted under the DA Requirements; :

(iv)  limit, reduce, or change the location of vehicular access or parking
or the number and location of parking or loading spaces from that permitted under
the DA Requirements;

. (v)- limit any land uses for the 28-Acre Site Project from that permitted
under the DA Requirements; '

(vi)  change or limit the Project Approvals or Transaction Documents;

(vii) limit or control the availability of public utilities, services, or
facilities or any privileges or rights to public utilities, services, or facilities for the
28-Acre Site PrOJect as contemplated by the Project Approvals and Transaction
Documents

(viii) materially and adversely hmlt the processing or procurement of .
_Future Approvals that are consistent with the DA Requirements;

. (ix) increase or impose any new Impact Fees or Exactions as they
apply to the 28-Acre Site Project, except as permitted under Section 5.4 (Fees and
Exactions);

(x) preclude Developer’s or any Vertical Developer’s performance of
or compliance with the DA Requirements, or result in a Material Cost Increase for
Developer or any Vertical Developer, as applicable;

- (xi)  increase the obligations of Developer, any Vertical Developer, or
their contractors under any provisions of the DDA or any Vertical DDA
addressing contracting and employment above those in the Workforce
Development Plan;. :

(xii) require amendments or revisions to the forms of Vertical DDA or
Parcel Lease, or the Other City Requirements applicable to either, whenever they
are later e\cecuted except as set forth in Section 5.3(d).

(xiii) require the Clty or the Port to issue permits or approvals other than
- those required under the DA Requlrements or

(xiv) extend the DA Term, decrease the publlc benefits requ1red to be
provided, reduce the Impact Fees or Exactions, increase the maximum height,
density, bulk, or size of the 28-Acre Site Project, or otherwise materially alter the
City’s rights, benefits, or obligations under this Development Agreement.

(c) Developer Election.

i) Developer may elect to have a Change to Existing City Laws and
Standards that conflicts with the DA Requirements (except those described in
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clause (xiii) and clause (xiv) of Subsection 5.3(b) (Circumstances Causing
Conflict)) applied to the 28-Acre Site Project by giving the City notice of
Developer’s election. Developer’s election notice will cause the Change to
Existing City Laws and Standards to be deemed to be Existing City Laws and
Standards. -But if the application of the Change to Existing City Laws and
Standards would be a Material Change to the City’s obligations under this
Development Agreement, the application of the Change to Existing City Laws
and Standards will require the concurrence of any affected City Agencies.

(i)  Nothing in this Development Agreement will preclude: (1) the City
from applying any Change to Existing City Laws and Standards to any
development that is not a part of the 28-Acre Site Project under this Development
Agreement; or (2) Developer from pursuing any challenge to the application of
any Changes to Existing City Laws and Standards to any part of the 28-Acre Site
Project. :

(d) Circumstances Not Causing Conflict. The Parties expressly agree that the
Port will only be entitled to amend the forms approved by the Project Approvals and
update the Other City Requirements to incorporate a‘Change to Existing City Laws and
: Standards if either of the following apply: (1) the Change to Existing City Laws and
Standards is related to building or reconstructing the seawall, protection from or
adaptation to sea level rise, or environmental protection measures directly related to the
waterfront location of the 28-Acre Site Project where such Changes to Existing City
.. Laws and Standards would not result in a Material Cost Increase; or (2) the Change to
* Existing City Laws and Standards would not impose City remedies and penalties that
- could result in termination, loss, or impairment of a Vertical Developer’s rights under any
Vertical DDA or Parcel Lease, or debarment from future contract opportunities with the
City due to a Vertical Developer’s or its subtenant’s noncompliance with the Change to
Emstmg, City Laws and Standards.

(e) Port Role. The Port does not have the authority to approve a Change to
Existing City Laws and Standards that is solely an exercise of the City’s police powers,
with or without Developer’s consent under this Section. The City agrees to obtain the .

. Port’s concurrence before applying any Change to Existing City Laws and Standards that
does not have citywide application to the FC Project Area or other land under Port
jurisdiction.

5.4.  Fees and Exactions.

(a)  Generally. This Section will apply to the 28-Acre Slte PI'O_]CC'[ for as long
as this Development Agreement remains in effect.

(i) The 28-Acre Site Project will be subject only to the Impact Fees
and Exactions listed in this Section. The City will not impose any new Impact
Fees or Exactions on development of the 28-Acre Sité Project.or impose new
conditions or requirements for the right to develop the FC Project Area (including
required contributions of land, public amenities, or services) except as set forthin
the Transaction Documents.

(ii)  The Parties acknowledge that this Section is intended to implement
the Parties’ intent that: (1) Developer has the right to develop the 28-Acre Site
Project pursuant 1o specified and known criteria and rules; and (2) the City

_ receive benefits that will be conferred as a result of the FC Project Area’s
development without abridging the City’s right to act in accordance with its
' powers, duties,-and obligations, except as specifically provided in this
Development Agreement.
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(iii)  Developer acknowledges that: (1) this Section does not limit the
City’s discretion if Developer requests changes under DDA § 3.4 (Changes to
Project after Phase 1); (2) the Chief Harbor Engineer will require proof of
payment of applicable Impact Fees to the extent then due and payable as a
condition to issuing certain Construction. Permits; and (3) Impact Fees will be
subject to increases permitted by Section 409 and will be payable at the fee
- schedule in effect when payment is due.

(b)  Impact Fees and Exactions. Developer or Vertical Developers as |
applicable must satisfy the following Exactions and pay the following Impact Fees for the
28-Acre Site Project as and when due or payable by their terms.

(i) Transportation Fees. Each Vertical DDA for an Option Parcel will
require the Vertical Developer to pay to SFMTA the Transportation Fee, and the
Transportation Sustainability Fee under Planning Code sections 411A.1-411A.8
‘will not apply to the 28-Acre Site Project. The Transportation Program attached
to the DDA as DDA Exh B5 and to the SFMTA Consent describes: (1) the manner
in which each Vertical Developer will pay the Transportation Fee;

(2) transportation projects in the vicinity of the FC Project Area that are eligible
uses for Transportation Fees; and (3) procedures that SFMTA will use to allocate

" an amount equal to or greater than the Total Fee Amount (as defined in the
Transportation Program) for eligible transportation projects. -

(i)  28-Acre Site Jobs/Housing Equivalency Fee. Each Vertical DDA
for an Option Parcel to be developed for office and other nonresidential uses will

require the Vertical Developer to pay to MOHCD the fee described in this clause
(the “28-Acre Site Jobs/Housing Equivalency Fee™), and the Jobs/Housing
Linkage Program.fee under Planning Code sections 413.1-413.11 will not apply
to the 28-Acre Site Project. MOHCD will administer and use the 28-Acre Site
Jobs/Housing Equivalency Fees for development of Affordable Housing Parcels
in the SUD in accordance with the AHP.

(1) The 28-Acre Site Jobs/Housing Equivalency Fees for net
additional gsf of office usc is $28/gsf in 2017, subject to annual calendar
year escalation by the same percentage increase applied to the
Jobs/Housing Linkage Program fee for office use under Section 409.

(2) . The 28-Acre Site Jobs/Housing Equivalency Fees will be
the same as the Jobs/Housing Linkage Program fees for other uses listed -
on the San Francisco Citywide Development Impact Fee Register
published annually with annual escalation in accordance with Section 409.

(3) - Because Parcel E4, Historic Building 12, and Historic
Building 21 are not Option Parcels under the DDA, Vertical Developers
will not be required to pay the 28-Acre Site Jobs/Housing Equivalency
Fees for space on Parcel E4 that is developed and dedicated to arts and
nonprofit uses and space available for reuse in Historic Building 12 and
Historic Building 21 after rehabilitation.

(iii)  Affordable Housing. Under the AHP, each Vertical Developer of a
Market-Rate Rental Project-on the 28-Acre.Site must provide Inclusionary Units -
and each Vertical Developer of a Market-Rate Condo Project must pay the 28-
Acre Site Affordable Housing Fee. all in accordance with the terms and
conditions of the AHP. In consideration of these requirements, Planning Code
sections 415.1-415.11 will not apply to the 28-Acre Site Project.
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(iv)  Child Care.

a1 Under DDA § 7.18 (Child Care), one Vertical Developer in
« Phase 1 and one Vertical Developer in Phase 2 or Phase 3 must provide

on-site child care facilities within the potential child care locations
identified on the map attached to the DDA as DDA Exh B7 (Potential
Child Care Locations). Developer will designate the two selected
Development Parcels in the pertinent Phase Submittal. Each facility must
have a capacity of a minimum of 50 children and be available for lease to
a qualified nonprofit operator at a cost not to excecd actual operating and
tenant improvement costs reasonably allocated to similar facilities in

similar buildings, amortized over the term of the lease. In' consideration of

these requirements, subject to Paragraph 2, Planning Code
sections 414.1-414.15 and sections 414A. 1-414A.8 will not apply to the -
28-Acre Site Project. :

(2)  If Developer proposes to eliminate one or both of the
childcare facilities from the 28-Acre Site Project, Developer will be
‘required to pay an amount equal to the Impact Fees that would have been
collected from Vertical Developers of the designated sites under Planning
Code sections 414.1-414.15 and sections 414A.1-414A.8 as a condition to
the Clty s approval. Any Developer payments under this Paragraph will
be at its sole, unreimbursable expense.

: v) Community Facilities. At the City’s request, which must be made
during the Phase Submittal process under the DDA, Developer must designate up
to 15,000 gsf of ground floor space for community facilities consistent with the
requnrements and limitations of DDA § 7.19 (Community Facilities). If requested,
Developer must make contiguous space in any one building available for up to the
full 15,000 gsf if that amount of nonresidential space (excluding the speciﬁc
frontages that are designated in the Design for Development/SUD as “priority -
retail”’) is.proposed in that Phase. But community facility space may be
distributed among two or more buildings by the Parties’ agreement. Developer, in
its sole discretion, may designate the location of each of the community facilities.

(vi)  School Facilities Fees. Each Vertical Developer must pay the
school facilities impact fees imposed under state law (Educ. Code
§§ 17620-17626, Gov’t Code §§ 65970-65981, & Gov’t Code §§ 65995 65998) at
the rates in effect at the time of assessment.

() Utility Fees.

(i) SFPUC Wastewater Capacity Charg_ Each Vertical Developer
must pay the SFPUC Wastewater Capacity Charge in effect on the connection or
other applicable date specified by SFPUC.

(ii) SFPUC Water Capacity Charge. Each Vertical Developer must
" pay the SFPUC Water Capacity Charge in effect on the connectlon or other
apphcable date specified by SFPUC. :

(iii) 'AWSS. Developer will make a fair share contribution to the C1ty )
system-wide improvements for auxiliary water supply system (AWSS) proposed
in the vicinity of the 28-Acre Site as set forth in Section 13.4 of the Infrastructure
Plan. The City will determine the amount, timing, and procedures for payment
consistent with'the AWSS requirements of the Infrastructure Plan as a condition
of approval to the Master Tentative Map for the 28-Acre Site Project.

Piad
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(iv)  Office Allocation.

(1) An Office Development Authorization from the Planning
Commission under Planning Code sections 321 and 322 and approval
froin the Planning Department are not required for new office
development on land under the jurisdiction of the Port Commission.
However, new office development on land under the jurisdiction of the
Port Commission will count against the annual maximum limit under
Planning Code section 321.

2) For the purposes of the 28-Acre Site Project, the amount of
office development located on the 28-Acre Site to be applied against the
"annual maximum set in Planning Code subsection 321(a)(1) will be based
on the approved building drawings for each office development. But to
provide for the orderly development of new office space citywide, office
development for, the 28-Acre Site Project will be subject to the schedule
and criteria descrlbed in DDA Exh A5 (Provisions for Office :
Development).

(d) Administrative Fees. Developer will pay timely to the City all
Administrative Fees as and when due. If further environmental review is required for a
Future Approval, Developer must reimburse the City or pay directly all reasonable and -
actual costs to hire consultants and perform studies necessary for the review. Before
engaging any consultant or authorizing related expenditures under this provision, the City
will consult with Developer in an effort to reach agreement on: (i) the scope of work to
be performed; (ii) the projected costs associated with the work; and (iii) the consultant to
be engaged to perform the work. :

5.5. Limitations on City’s Future Discretion.

(a) Extent of Limitation. In accordance with Section 5.3 (Changes to
Existing City Laws and Standards), the City in granting the Project Approvals and, as
applicable, vesting the 28-Acre Site Project through this Development Agreement is
. limiting its future discretion with respect to the 28-Acre Site Project and Future

Approvals to the extent that they are consistent with the DA Requirements. For elements

- included in a request for a Future Approval that have not been reviewed or considered by
the applicable City Agency-previously (including additional details or plans for

" Horizontal Improvements or Vertical Improvements), the reviewing City Agency will
exercise its discretion consistent with Planning Code section 249.79, the.other
DA Requirements and otherwise in accordance with customary practice. J

(b)  Consistency with Prior Approvals. In no event may a City Agency deny
issuance of a Future Approval based on items that are consistent with the
DA Requirements and matters previously approved. Consequently, the City will not use
its discretionary authority to: (i) change the policy decisions reflected by the
DA Requirements; or (ii) otherwise prevent or delay development of the 28-Acre Site .
Project as contemplated in the DA Requirements.

(c) ICA. Although Planning is not a signatory or consenting party to the ICA
the Planning Commission is familiar with its contents and agrees that Planning will
comply with the ICA’s procedural requirements to the extent applicable to Planning.

(d)  When Future Discretion Is Unaffected. Nothing in this Section affects or
limits the City’s discretion with respect to proposed Future Approvals that seeka -
Material Modification not contemplated by the DA Requirements. '
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S.6.

Public Health and Safety and Federal or State Law Exceptions.

'. (a) City’s Exceptions.

(i) Each City Agency having jurisdiction over the 28-Acre Site
Project has police power authority to exercise its discretion under the Project
Approvals and Transaction Documents in a manner that is consistent with the
public health, safety, and welfare and at all times will retain its authority to take
any action that is necessary to protect the physical health and safety of the public

‘(the “Public Health and Safety Exception™) or reasonably calculated and

narrowly drawn to comply with applicable changes in federal or state law
affecting the physical environment (the “Federal or State Law Exception”).

(ii)  Accordingly, a City Agency will have the authority to condition or
deny a Future Approval or to adopt a Change to Existing City Laws and Standards
applicable to the 28-Acre Site Project so long as the condition, denial, or Change
to Existing City Laws and Standards is: (1) limited solely to addressing a specific
and identifiable issue in each case required to protect the physical health and
safety of the public; (2) required to comply with a federal or state law and in each
case not for independent discretionary policy reasons that are inconsistent with

. the DA Requirements; or (3) applicable citywide or portwide, as applicable, to the )

same or similarly situated uses and applied in an equ1table and nondiscriminatory

" manner.

(b)  Meet and Confer; Right to Dispute.

(i) . Except for emergency measurcé, upon request by Developer, the
City will meet and confer with Developer in advance of the adoption of a measure

. under Subsection 5.6(a) (City’s Exceptions) to the extent feasible. But the City

will retain sole discretion with regard to the adoption of any Changes to Existing

~ City Laws and Standards that fall within the Public Health and Safety Exception

or the Federal or State Law Exception.
(ii)  Developer retains the right to dispute any City reliance on the

'Public Health and Safety Exception or the Federal or State Law Exception. If the

Parties are not able to reach agreement on the dispute following a reasonable meet
and confer period, then Developer or the City can seek a judicial relief w1th
respect to the matter.

(c) Amendments to Comply with Federal or State Law Changes. If a change

in federal or state law that becomes effective after the DA Ordinance Effective Date
materially and adversely affects either Party’s rights, benefits, or obligations under this
Development Agreement, or would preclude or prevent either Party’s compliance with
any provision of the DA Requirements to which it is a Party, the Parties may agree to
amend this Development Agreement. Any amendment under this Subsection will be
limited to the extent necessary to comply with the law, subjéect to Subsection 5.6(a)
(City’s Exceptions), Subsection 5.6(e) (Effect on PrOJect Pertormance) and Section 11.1
(Amendment)

(d)~ Changesto Development Agreement Statute. The Parties have entered

into this Development Agreement in reliance on the Development Agreement Statute in
effect on the DA Ordinance Effective Date. Any amendment to the Development
Agreement Statute that would affect the interpretation or enforceability of this
Development Agreement or increase either Party’s obligations, diminish Developer’s
development rights, or diminish the City’s benefits will not apply to this Development
Agreement unless the changed law or a final judgment mandates retroactive apphcatlon
of the amended statute.
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(e) Effect on Project Performance.

(i) If Developer determines that adoption of any Change to Existing
City Laws and Standards that fall within the Public Health and Safety Exception
or the Federal or State Law Exception would make the 28-Acre Site Project
infeasible due to material and adverse effects on construction, development, use,
operation, or occupancy, then Developer may deliver a Requested Change Notice
to the Port (with a copy-to the City) in accordance with DDA § 3, 4 (Changes to
Project after Phase 1) and App § A.5 (Notices).

(ii)  If the City determines that adoption of any Change to Existing City
Laws and Standards that fall within the Public Health and Safety Exception or the
Federal or State Law Exception would have a material and adverse effect on the
delivery of Horizontal Improvements or Associated Public Benefits required
under the DDA or the Port’s ability to meet future Project Payment Obligations
under the Financing Plan, then the Port may deliver a Requested Change Notice to
Developer (with a-copy to the City) in accordance with DDA § 3.4 (Changes to
.Project afier Phase 1) and App § A.5 (Notices). '

(iii) The Requested Change Notice will initiate the negotlatlon period
under DDA § 3.4(b) (Effect of Requested Change Notice), subject to extension by
agreement, during which obligations under this Development Agreement will be
tolled except to the extent the Parties expressly agree otherwise.

(iv)  If the Port and Developer agree on changes to Transaction .
Documents during the negotiation period under DDA § 3.4(b) (Effect of Requested
Change Notice), the City will reasonably consider conforming changes to this
Development Agreement and Project Approvals to the extent required.

. (v)  If at the end of the negotiation period under DDA § 3.4(b) (Effect
of Requested Change Notice), the Parties have failed to agree and obtain
amendments to the Transaction Documents, and the Port is entitled to exercise its
termination right under DDA § 12.4(b) (Port Election to Terminate) as to any
portion of the FC Project Area, then this Development Agreement will terminate

" to the same extent as specified in Section 2.2 (DA Term). - :

5.7. : Futiire Approvals.

(a) No Actions to Impede. Except and only as required under Section 5.6,
(Public Health and Safety and Federal or State Law Exceptions), the City will take no
action under this Development Agreement or impose ariy condition on the 28-Acre Site
‘Project that would conflict with the DA Requirements. An action taken or condition
imposed will be deemed to be in conflict with the DA Requirements if the-actions or
conditions result in the occurrence of one or more of the circumstances identified in
Subsection 5.3(b) (Circumstances Causing Conflict).

(b)  Expeditious Processing. City Agencies must process: (i) with due
diligence all submissions and applications by Developer on all permits, approvals, and
construction or occupancy permits for the 28-Acre Site Project; and (ii) any Future
Approval requiring City action in accordance with Section 5.8 (Criteria for Future
Approvals) and in accordance with the ICA with respect to Horizontal Improvements and
the SUD and Design for Development for Vertical Improvements.

S5.8.  Criteria for Future Approvals.
(a) Standard of Review Generally. The City:

(i) must not disapprove any application for a Future Approval based
on any item or element that is consistent with the DA Requirements;

!
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(ii)  must consider each application for a Future Approval in
‘accordance with its customary practices, subject to the DA Requirements;

(iii)  may subject a Future Approval to any condition that is necessary to
bring the Future Approval into compliance with the DA Requirements; and

(iv)  will in no event be obligé,ted to approve an application for a Future
Approval that would effect a Material Change.

(b)  Denial. Ifthe City denies any application for a Future Approval that

: implements a portion of the 28-Acre Site Project as contemplated by the Project
Approvals and the Transaction Documents, the City must specify in writing the reasons
for denial and suggest modifications required for approval of the application. Any
specified modifications must be consistent with the DA Requirements. The City must
approve the re-submitted application if it: (i) corrects or mitigates, to the City’s
reasonable satisfaction, the stated reasons for the earlier denial in a manner that is
consistent and compliant with the DA Requirements; and (ii) does not include new or
additional information or materials that give the City a reason to object to the application
under the standards in this Development Agreement.

: (c) Public ROWs. The Parties agree that the Project Approvals include the

City’s and the Port’s approvals of Public ROW widths which will be consistent with the
City’s policy objective to ensure street saféty for all users while maintaining adequate
clearances for utilities and vehicles, including fire apparatus vehicles.

(d)  Effect of Final EIR.

(i) The Parties acknowledge that: (1) the Final EIR prepared for
development of the FC Project Area and the Illinois Street Parcels complies with
CEQA; (2) the Final EIR contains a thorough analysis of the 28-Acre Site Project
and possible alternatives; (3) the City adopted the Mitigation Measures in the
MMREP to eliminate or reduce to an acceptable level certain adverse
environmental impacts of the 28-Acre Site Project; and (4) the Board-of
Supervisors adopted CEQA Findings, including a statement of overriding
considerations in connection with the Project Approvals, pursuant to CEQA
Guidelines section 15093, for those significant 1mpacts that could not be mitigated
to a less than significant level.

(i)  For the reasons listed above, the City: (1) does not intend to
conduct any further environmental review or require additional mitigation under
CEQA for any aspect of the 28-Acre Site Project vested under this Development
Agreement, and (ii) will rely on the Final EIR to the greatest extent possible in
accordance with Applicable Laws in all future discretionary actlons related to the
28-Acre Site Project.

_ - (iii)  Developer acknowledges that: (1) nothing in this Agreement
prevents or limits the City’s discretion to conduct additional environmental
review in connection with any Future Approvals for construction, including some
of the Associated Public Benefits, to the extent required by Applicable Laws,
including CEQA; and (2) Changes to Existing City Laws and Standards or
changes to the 28-Acre Site Project may require additional environmental review
‘and additional Mitigation Measures. .

(e) Eftect of General Plan Consistency Findings.

(i) In Resolution No. 19978 adopting General Plan Consistency
Findings for the 28-Acre Site Project, the Planning Commission specified that the
findings also would support all Future Approvals that are consistent with the
Project Approvals. To the maximum extent practicable, Planning will rely
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exclusively on these General Plan Consistency Findings when processing and
reviewing all Future Approvals, including schematic review under the SUD,
proposed Subdivision Maps, and any other actions related to the 28-Acre Site
Project requiring General Plan determinations.

(ii)  Developer acknowledges that these General Plan Consistency
Findings do not limit the City’s discretion in connection with any Future
Approval that requires new or revised Gencral Plan consistency findings because
of amendments to any Project Approval or Material Changes.

® Subdivision Maps. The Director of Public Works’ approval of a Tentative
Map for a Phase will extend the term of the map to the end of the DDA Term. But the
term of a Tentative Map that is approved less than five years before the DDA Term ends
will be extended for the maximum period permitted under Subdivision Code
- section 1333.3(b).

5.9.  Public Financing.

" (a) Financing Districts. The Project.Approvals include formation of
Sub-Project Area G-2, Sub-Project Area G-3, Sub-Project Area G-4, and the IRFD and
_ Future Approval of the formation of the CFDs as described in the Financing Plan. The
City agrees not to: (i) initiate proceedings for any new or increased special tax or special
assessment that is targeted or directed at the 28-Acre Site except as provided in the
Financing Plan; or (ii) take any other action that is inconsistent with the Financing Plan
or the Tax Allocation MOU without Developer s consent. '

(b) -Limitation on New Districts. The City will not form any new financing or
assessment district over any portion of the 28-Acre Site unless the new district applies to
" similarly-situated property citywide or Developer gives its prior wrrtten consent to or
requests the proceedings.

(¢) - Permitted Assessments. Nothing in this Development Agreement limits
the City’s ability to impose new or increased taxes or special assessments, any equivalent
or substitute tax or assessment, or assessments for the benefit of business improvement

. districts or community benefit districts formed by a vote of the affccted property owners.

6. NO DEVELOPMENT OBLIGATION

This Development Agreement does not obligate Developer to begin or complete
development of any portion of the 28-Acre Site Project or impose a schedule or a phasing plan
- for Developer to start or complete development. - But the Parties have entered into this
Development Agreement as one of the Transaction Documents that implements the DDA, which
includes a Phasing Plan and a Schedule of Performance for horizontal development. The Parties.
have entered into this Development Agreement, and the Port and Developer have agreed to the
Schedule of Performance and Phasing Plan in.the DDA, with the express intent of avoiding a
result similar to that in Pardee Construction Co. v. City of Camarillo (1984) 37 Cal.3d 465.

7. MUTUAL OBLIGATIONS
7.1.  Cooperation by Parties. - : ' o

(a) Generally. The Parties agree to cooperate with one another to
expeditiously implement the 28-Acre Site Project in accordance with the Project
Approvals and Transaction Documents and to undertake and complete all actions or
proceedings reasonably necessary or appropriate to ensure that the objectrves of the -
Project Approvals and Transaction Documents are implemented. Nothing in this
Development Agreement obligates the City to incur any costs except Other City Costs or
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costs that Developer must reimburse through the payment of Adm1n1strat1ve Fees or
otherwise.

(b) City.

' (@) Through the procedures in the DDA and the ICA the Port and the
City have agreed to process Developer’s submittals and applications for
horizontal development diligently and to facilitate an orderly, efficient approval
process that avoids delay and redundancies. The SUD specifies procedures for
design review of vertical development.

(n) The City, acting through the Treasurer-Tax Collector and the
Controller, intends to enter into the Tax Allocation MOU with the Port, which
" establishes procedures to implement provisions of the Financing Documents that
apply to future levy, collection, and allocation of Mello-Roos Taxes, Tax
Increment, and Housing Tax Increment and to the issuance of Bonds for use at the
28-Acre Site and any Affordable Housing Parcel in the AHP Housing Area.

(c) Developer. Developer agrees to provide all documents, applications,
plans, and other information necessary for the City to comply with its obligations under
the Transaction Documents as reasonably requested with respect to any Developer
submittal or application.

7.2.  Other Regulators. The Port’s obligations with respect to Regulatory Approvals
that Developer and Vertical Developers must obtain from Other Regulators for Horizontal
Improvements and Vertical Improvements are addressed in DDA § 15. 5 (Regulatory Approvals)
and VDDA § 12.9 (Regulatory Approvals), respect1vely

7.3.  Third-Party Challenge.

(a)  Effect. The filing of any Third-Party Challenge will not delay or stop the
development of the 28-Acre Site Project or the City’s issuance of Future Approvals
unless the third party obtains a court order preventing the activity.

(b)  Cooperation in Defense. The Parties agree to cooperate in defending any
Third-Party Challenge to any City discretionary action on the 28-Acre Site Project. The
City will notify Developer promptly after being served with any Third-Party Challenge
filed agamst the City.

(¢) Developer Cooperation. Developer at its own expense w111 assist and
cooperate with the City in connection with any Third-Party Challenge. The City _
Attorney in his sole discretion may use legal staff of the Office of the City Attorney with
or without the assistance of outside counsel in connectlon with defense of the Third-Party
Challenge..

(d) Cost Recovery. Developer must reimburse the City for its actual defense
costs, including the fees and costs of legal staff and any consultants. Subject to further
agreement, the City will provide Developer with monthly invoices for all of the City’s
defense costs.

(e) - Developer’s Termination Option. Instead of bearing the defense costs of
any Third-Party Challenge, Developer may terminate this Development Agreement (and
the DDA under DDA § 12.6(a) (Mutual Termination Right)) by delivering a notice to the
City, with a copy to the Port, specifying a termination date at least 10 days atter the _
notice is delivered. If Developer elects this option, the Parties will promiptly cooperate to
file a request for dismissal. Developer’s and the City’s obligations to cooperate in
defending the Third-Party Challenge, and Developer’s responsibility to reimburse the

. City’s defense costs, will end on the Termination Date, but Developer must indemnify
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the City from any other liability caused b}; the Third-Party Chailenge, including any
award of attorneys’ fees or costs.

® Survival. The indemnification, reimbursement, and cooperation
obligations under this Section will survive termination under Subsection 7.3(e)
(Developer’s Termination Option) or any judgment invalidating any part of this
Development Agreement. :

7.4.  Estoppel Certificates.

(a) Contents. Either Party may ask the other Party to sign an estoppel
certificate as to the following matters to the best of its knowledge:

_ (i) - This Development Agreement is in full force and effect as a
. binding obligation of the Parties.

(ii) This Development Agreement has not been amended, or 1f
amended, identifying the amendments or modifications and statmg their date and
nature. . :

(iif)  The requesting Party is not in default in the performance of its
obligations under this Development Agreement, or is in default in the manner
specified. : :

(iv)  The City’s findings in the most recent Annual Review under
Article 8 (Periodic Compliance Review). - :

(b)  Response Period. A Party receiving a request under this Section must -
execute and return the completed estoppel certificate within 30 days after receiving the
request. A Party’s failure to either execute and return the completed estoppel certificate
or provide a detailed written explanation for its failure to do so will be an Event of
. Default following notice and opportumty to cure as set forth in Section 9.1 (Meet and
Confer).

(c) 'Reliance. Each Party acknowledges that Interested Persons may rely on
an estoppel certificate provided under this Section. At an Interested Person’s request, the
City will provide an estoppel certificate'in recordable form, which the Interested Person
may record in the Official Records at its own expense

PERIODIC COMPLIANCE REVIEW
8.1. [Initiation or Waiver of Review.

(a)  Statutory Provision. Under section 65865.1 of the Development
Agreement Statute, the Planning Director must conduct annually a review of developers’
good faith compliance with approved development agreements (each, an *Annual
Review”). The Planning Director will follow the process set forth in this Article.and in
Chapter 56 for each Annual Review.

(b)  No Waiver. The City’s failure to timely complete an Annual Review of -
Developer’s good faith compliance with this Development Agreement in any year durmg
the DDA Term will not waive the City’s right to do'so at a later date.

(¢) . Planning Director’s Discrction. The DA Ordinance waives certain
provisions of compliance review procedures specified in Chapter 56 and grants discretion
to the Planning Director with respect to Annual Reviews as follows.

(i) For administrative convenience, the Planning Director will
designate the annual date when-each Annual Review of Developer’s compliance
will begin, which may be the same or different from the date specified in
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Chapter 56 (the date, as specified by the Planning Director, the “Annual Review
Date”). ;

(ii)  The Planning Director may elect to forego an Annual Review for
any of the following reasons: (1) before the designated Annual Review Date,
Developer reports that no significant construction work occurred on the
FC Project Area during that year; (2) either Developer or the Port has initiated

procedures to terminate the DDA or (3) the Planning Director otherw1se decides - -

an Annual Review is unnecessary.
8.2.  Required Information from Developer.

(a) Contents of Report. No later than the Annual Review Date each year
(unless otherwise waived by the Planning Director under Subsection 8.1(c)(ii)),
Developer will submit a letter to the Planning Director setting forth in reasonable detail
the status of Developer’s compliance with its obligations under this Development
Agreement and the other Transaction Documents with respect to delivery of the public
benefits described in Section 4.1 (Public Benefits). Developer must provide the
requested letter within 60 days after each Annual Review Date during the DA Term,
unless the Planning Director specifies otherwise. The letter to the Planning Director must
include appropriate supporting documentation, which may include an estoppel certificate
from the Port in a form acceptable to the Port, the Planning Director, and Developer.

_ (b)  Standard of Proof. An estoppel certificate from'the Port, if submitted with
Developer’s letter, will be conclusive proof of Developer’s compliance with specified

~ obligations under the DDA and be binding on the City. Each Other City Agency
responsible for monitoring and enforcing any part of Developer’s compliance with the
Vested Elements and its obligations under Article 4 (Developer Obligations) and
Article 7 (Mutual Obligations) must confirm Developer’s compliance or provide the
Planning Director with a statement specifying the details of noncompliance. Developer
has the burden of proof to demonstrate compliance by substantial evidence of matters not
covered in the Port’s estoppel certificate or any Other City Agency’s letter.

8.3. City Review. The Annual Review will include determining Developer’s
. compliance with Article 4 (Developer Obligations) and Article 7 (Mutual Obligations) and
whether an Event of Default or a Material Breach has occurred and is continuing under the DDA.

.8.4.  Certificate of Compliance. Within 60 days after Developer submits its letter, the
Planning Director will review the information submitted by Developer and all other available
evidence on Developer’s compliance with Article 4 (Developer Obligations)-and Article 7
(Mutual Obligations). The Planning Director must provide copies to Developer of any evidence
provided by sources other than Developer promptly after receipt. The Planning Director will -
summarize his determination as to each item in a letter to Developer. If the Planning Director
finds Developer in compliance, then the Planning Director will follow the procedures in
Administrative Code section 56.17(b).

8.5.  Public Hearings. If the Planning Director finds Developer is not in compliance
or that a public hearing is in the public interest, or a member of the Planning Commission or the
Board of Supervisors requests a public hearing on Developer’s compliance, the Planning
Director will follow thé procedures in Administrative Code section 56.17(c), and the City may
enforce its rights and remedies under this Development Agreement and Chapter 56.

8.6. Effect on Transferees. If Developer has Transferred its rights and obligations
for any Phase in compliance with the DDA, then each Transferee must provide a separate letter
reporting compliance for itself and for each Vertical Developer in the Phase. The procedures,
rights, and remedies under this Article and Chapter 56 will apply separately to Developer and
any Transferee, each with respect only to obligations attaching to each Phase for which it is
obligated. This requirement does not apply to Vertical Developers.
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8.7. Notice and Cure Rights.

(a) ° Amended Rights. This Section reflects an amendment to Chapter 56 in
the DA Ordinance that is binding on the Parties and all other persons affected by this
Development Agreement.

(b) Required Findings. If the Plannmg Commission makes a ﬁndmg of
noncompliance, or if the Board of Supervisors overrules a Planning Commission finding -
of compliance, in a public hearing under Administrative Code section 56.17(c), then the
Planning Commission or the Board of Supervisors, as applicable, must specify to the
Breaching Party in reasonable detail how it failed to comply and specify a reasonable
time for the Breaching Party to cure its noncompliance.

(¢)- Cure Period. The Bredchmg Party must have a reasonable opportunity to
cure its noncompliance before the City begins proceedings to modify or terminate this-
Development Agreement under Administrative Code section 56.17(f) or section 56.18.
The cure period under this Section must not be less than 30 days and must in any case
provide a reasonable amount of time for the Breaching Party to effect a cure. City
proceedings to modify or terminate this Development Agreement under Administrative
Code section 56.17(f) or section 56.18 must not begm until the specrﬁed cure period has
expired.

8.8. ' No Limitation on City’s Rights After Event of Default. The City’s rights and
powers under this Article are in addition to, and do not limit, the City’s rights to terminate or
take other action undecr this Dcvclopment Agreement after an event of Event of Default by
Developer.

9. | DEFAULTS AND REMEDIES -

9.1. Meet and Confer. Before sending a notice of default under Section 9.2 (Events
of Detault), the Aggrreved Party must follow the process in this Section.

(@)  Good Faith Effort. The Aggrieved Party. must make a written request that
the Breaching Party meet and confer to discuss the alleged breach within three business
days after the request is delivered. 1f, despite the Aggrieved Party’s good faith eftorts,
the Parties have not met to confer within seven business days after the Aggrieved Party’s
request, the Aggrieved Party will be deemed to have satisfied the meet and confer
requirement. :

(b) . Opportunity to Cure. If the Parties meet in response to the Aggrieved
Party’s request, the Aggrieved Party must allow a reasonable period of not less than
10 days for the Breaching Party to respond to or cure the alleged breach:

- (€) Exclusions. The meet and confer requirement does not apply to a
Breaching Party’s failure to pay amounts when due under this Development Agreement
or in circumstances where delaying the Aggrieved Party’s right to send a notice of default

. under Section 9.2 (Event of Default) would impair the Aggrieved Party’s rights under
this Development Agreement.

9.2. Events of Default.

-(a) Specific Events. The occurrence of any of the following will be an Event
of Default under this Development Agreement (each, an “Event of Default”).

(i) A Breaching Party fails to make any payment when due if not
cured within 30 days after the Aggrleved Party delivers notice of nonpayment.

(i) A Breaching Party fails to satisfy-any other material obligation
under this Development Agreement when required if not cured within 60 days
after the Aggrieved Party delivers notice of noncompliance or if the breach cannot
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be cured within 60 days, the-.Breachmg Party fails to take steps to cure the breach
within the 60- day period and diligently complete the cure within a reasonable
time.

(b) Cross-Defaults. DDA § 5.7 (Defaults and Breaches) will apply to Events
of Default by Developer and any finding of Developer’® s noncompliance under this
- Development Agreement.

() Certain Payment Defaults.. Developer or the applicable Transferee will
have a complete defense if the City alleges an Event of Default in Developer s obhgatlon
to pay Other City Costs in the following circumstances.

S )] If Developer or the appllcable Transteree made a payment to the
Port that included the allegedly unpaid Other City Costs, but the Port failed to
disburse the portion of the amount payable to the aggrieved City Agency.

(n) If a City Agency claiming nonpayment did not submit a timely
statement for reimbursement of the claimed Other City Costs under /ICA § 3.6
- (Cost Recovery).

9.3.  Remedies for Events of Default.

-(a) Specific Performance. After an Event of Default under this Development
_ Agreement, the Aggrieved Party may file an action and seek injunctive relief against or
specific performance by the Breaching Party. Nothing in this Section requires an
Aggrieved Party to delay seeking injunctive relief if it believes in good faith that
postponement would cause it to suffer irreparable harm.

(b) Limited _Damage . The Parties agree as follows.

(i) Monetary damages are an inappropriate remedy for any Event of
Default other than a payment Event of Default under this Development '
Agreement.

(ii)  The actual damages suffered by an Aggrieved Party under this
Development Agreement for any Event of Default other than a payment Event of
Default would be extremely difficult and impractical to fix or determine.

(iii) Remedies at law other than monetary damages and equitable
remedies are particularly appropriate for any Event of Default other than a
payment Event of Default under this Development Agreement. Except to the
extent of actual damages, neither Party would have entered into this Development
Agreement if it were to be liable for consequentlal punitive, or special damages
under this Development Agreement.

_ (c) Exclusive Remedy for Material Breach under DDA. For any Material
Breach that results in the termination of the DDA in whole or in part, this Development

Agreement will automatically and concurrently terminate on the Termination Date as to
the affected portion of the 28-Acre Site Project.

(d) City Processmg The City may suspend actlon on any Developer requests

for approval or take other actions under this Development Agreement during any period
in which payments from Developer are past due.

(e) Port’s Rights if Not Delivered. The Port has rights and remedies under the
DDA and Vertical DDAs to secure the delivery of public benefits under DDA § 12.2
(Material Breaches by Developer), DDA § 15.7 (SOP Compliance), and VDDA '§ 15.1
(Default by Vertical Developer), which variously entitle the Port to withhold an SOP
Compllance Determination, declare Developer to be in Material Breach of the DDA, and
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declare a Vertical Developer Default under the applicable Vertical DDA on spec1ﬁed
conditions.

9.4. Changes to Existing City Laws and Standards. Under section 65865.4 of the
Development Agreement Statute, either Party may enforce this Development Agreement
regardless of any Changes to Existing City Laws and Standards unless this Development
Agreement has been terminated by agreement under Article 11 (Amendment or Termination), as
a remedy for an Event of Default under Subsection 9.3(c) (Exclusive Remedy for Material
Breach under DDA), by termination proceedmgs under Chapter 56, or by termination of the
DDA.

- 10, ASSIGNMENTS; LENDER RIGHTS

10.1. Successors’ Rights. Applicable provisions of this Development Agreement will
apply to Vertical Developers, and Developer’s and Vertical Developers’ successors (any of the
foregoing, a “DA Successor”) in accordance with procedures under DDA art. 6 (Transfers) and -
VDDA art. § 19 (Transfer and Assignment). Each Vertical Developer and each DA Successor
will be assigned specified rights and obligations under the Development Agreement by an
. Assignment and Assumption Agreement in the form of DDA Exh D8 (for each.Developer DA
Successor), in the form of ¥DDA Exh R (for each Vertical Developer DA Successor subsequent
to the initial Vertical Developer) and VDDA Exh S (for the initial Vertical Developer of each
Development Parcel) (each, a “DA Assignment™). Each DA Assignment will be recorded in
accordance with the DDA, Vertical DDA or Parcel Lease, as applicable. Each DA Assignment
will provide for Developer or the pertinent Vertical Developer to be released from obligations
under this Development Agreement to the extent assumed by the DA Successor, and will be
‘effective as to the City when evidenced by the signature of the City’s Planning Director or his or
her designee, and approved as to form by the City Attorney.

10.2. Effect of Assignment. On the effectlve date of a DA ASSIgnment the followmg
will apply. :

(a) DA Successor as Party. The DA Successor. will have all rights assigned
and obligations assumed under.the DA Assignment and will be deemed a Party to this
Development Agreement to the extent of its rights and obligations.

(b)  Direct Enforcement Against Successors. The City will have the right to
enforce directly against any DA Successor every obligation that it assumed under its DA
Assignment. A DA Successor’s claim that its default is caused by Developer’s or a
Vertical Developer’s, as applicable, breach of any duty or obligation to the DA Successor
arising out of the DA Assignment or other related transaction will not be a valld defense
to enforcement by thc City.

(c) Partial Developer Release. Developer will remain liable for obligations
under this Development Agreement only to the extent that Developer retains liability
under the applicable DA Assignment. Devecloper will be released from any prospective
liability or obligation, and its DA Stuccessor will be deemed to be subject to all future
rights and obligations of Developer under this Development Agreement to the extent

- specified in the DA Assignment.

(d) Partial Vertical Developer Release. A Vertical Developer will remain
liable for obligations under this Development Agreement only to the extent that it retains
‘liability under the applicable DA Assignment. A Vertical Developer will be released
from any prospective liability or obligation, and its DA Successor will be deemed to be
subject to all future rights and obligations of the Vertical Developer, under this .
Development Agreement to the extent specified in the DA Assignment.

(e) No Cross-Default. An Event of Default under this Development |
Agreement, any Vertical DDA, or any Parcel Lease, as applicable, by a DA Successor (in
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each case, a “Successor Default”) with respect to any part of the 28-Acre Site Project
will not be an Event of Default by Developer with respect to any other part of the 28-
Acre Site Project. The occurrence of a Successor Default will not entitle the City to
terminate or modify this Development Agreement with respect to any part of the 28-Acre
Site Project that is not the subject of the Successor Default. '

10.3. Applicable Lender Protectlons Control Lender Rights.

(a) Rights to Encumber Horizontal Interests. Developer, Vertical Developers,
and DA Successors have or will have the right to encumber their real property interests in
and development rights at the FC Project Area in accordance with the Apphcable Lender
Protections, which are incorporated by this reference.

- (b)  Lender’s Rights and Obligations. The rlghts and obligations of a Lender
under this Development Agreement will be identical to 1ts rights and obhgatlons under
the Apphcable Lender Protections.

(c) City’s Rights and Obligations.

(@) The City’s obligations with respect to a Lender, including any
Successor by Foreclosure, will be identical to those of the Port under the
Applicable Lender Protections.

(ii)  The City will reasonably cooperate with the request of a Lender or
Successor by Foreclosure to provide further assurances to assure the Lender or
Successor by Foreclosure of its rights under this Development Agreement, which
may include execution, acknowledgement, and delivery of additional documents
reasonably requested by a Lender confirming the applicable rights and obligations
of the City and Lender with respect to a Mortgage. .

(iii)  No breach by Developer, a Vertical Developer, or a DA Successor
of any obligation secured by a Mortgage will defeat or otherwise impair the
Parties’ rights or obligations under this Development Agreement.

_ (d) Successor by Foreclosure. A Successor by Foreclosure will succeed to all
- of the rights and obligations under and will be deemed a Party to this Development
Agreement to the extent of the defaulting Borrower’s rights and obligations.

10.4. Requests for Notice.

(a) Lender Request. If the City receives a written request from a Lender, or
from Developer or a DA Successor requesting on a Lender’s behalf; a copy of any notice
of default that the City delivers under this Development Agreement that provides the
Lender’s address for notice, then the City will deliver a copy to the Lender concurrently
with delivery to the Breachmg Party. The City will have the right to recover its costs to
provide notice from the Breaching Party or the applicable Lender.

(b)  City Request. This prov1s1on is the City’s request under California Civil
Code section 2924 that a copy of any notice of default or notice of sale under'any :
Mortgage be delivered to City at the address shown on the cover page of this
Development Agreement.

10.5. No Third-Party Beneficiaries. Except for DA Successors with vested rights at
the FC Project Area and to the extent of any Interested Person’s rights, the City and Developer
do not intend for this Development Agreement to benefit or be enforceable by any other persons.
More specifically, this Development Agreement has no unspecnﬁed third-party, beneficiaries.
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11. AMENDMENT OR TERMINATION

11.1. Amendment. This Development Agreement may be amended only by the
Parties’ agreement or as specifically provided otherwise in this Development Agreement, the
Development Agreement Statute, or Chapter 56. The Port-Commission, the Planning
Commission, and the Board of Supervisors must all approve any amendment that would be a
Material Change. Following an assignment, the City and Developer or any DA Successor may
amend this Development Agreement as it affects Developer, the DA Successor, or the portion of
the FC Project Area to which the rights and obligations were assigned without aftecting other
portions of the FC Project Area or other Vertical Developers and DA Successors. The Planning
Director may agree to any amendment to this Development Agreement that is not a Material
Change, subject to the approval of any City Agency that would be affected by the amendment.

11.2. . Termination. This Development Agreement may be terminated in whole or in
.part by: (a) the Parties’ agreement or as specifically provided otherwise in this Development -
Agreement, the Development Agreement Statute, or Chapter 56; or (b) by termination of the
DDA as provided by Section 2.2 (DA Term). , _

12. DEVELOPER REPRESENTATIONS AND WARRANTIES

12.1. Due Organization and Standing. Developer represents that it has the authority

-~ to enter into this Development Agreement. Developer is a Delaware limited liability company

~ duly organized and validly existing and in good standing under the laws of Delaware. Developer
has all requisite power to own its property and authority to conduct its business in California as

presently conducted.’ :

12.2. Valid Execution. Developer represents and warrants that it is not a party to any
other agreement that would conflict with Developer’s obligations under this Development
Agreement and it has no knowledge of any inability to perform its obligations under this
Development Agreement. Developer’s execution and delivery of this Development Agreement

" . have been'duly and validly authorized by all necessary action. This Development Agreement

will be a legal, valid, and binding obligation of Developer, enforceable against Developer on its
terms.

12.3. Other Documents. To the current, actual knowledge of Jack Sylvan, after
reasonable inquiry, no document that Developer furnished to the City in relation to this
Development Agreement, nor this Development Agreement, contains any untrue statement of -
material fact or omits any material fact that makes the statement misleading under the
circumstances under which the statement was made.

12.4. No Bankruptcy. Developer represents and warrants to the City that Developer
has neither filed nor is the subject of any petition under federal bankruptcy law or any federal or
state insolvency laws or laws for composition of indebtedness or for the reorganization of
debtors, and. to the best of Developer’s knowledge, no action is threatened.

13. CITY REQUIREMENTS

13.1. Nondlscrlmmatlon in Contracts and Property Contracts (Admin. Code
ch. 12B, ch. 12C).

In the performance of the Development Agreement, Developer covenants and agrees not-

+ to discriminate against or segregate any person or group of persons on any basis listed in
section 12955 of the California Fair Employment and Housing Act (Cahf Gov’t Code

§§ 12900-12996), or on the basis of the fact or perception of a person’s race, color, creed,
religion, national origin, ancestry, age, sex, sexual orientation, gender 1dent1ty, domestic partner
status, marital status, disability, AIDS/HIV status, weight, helght association with members of
protected classes, or in retaliation for opposition to any forbidden practices against any employee
of, any City employee working with, or applicant for employment with Developer, or against any
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person seeking accommodations, advantages, facilities, privileges, services, or membership in
the business, social, or other establishment or organization operated by Developer.

13.2. 'Prevailing Wages and Working Conditions in Construction Contracts (Calif.
Labor Code §§ 1720 et seq.; Admin. Code § 6. 22(e))

(a) Labor Code Provisions. Certain contracts for work at the 28-Acre Site
may be public works contracts if paid for in whole or part out of publlc funds, as the
terms “public work™ and “paid for in whole or part out of public funds” are defined in
and subject to exclusions and further conditions under California Labor Code
sections 1720-1720.6. " .

(b)  Requirement. Developer agrees that all workers performing labor in the
construction of public works or Improvements for the City under the DDA will be:
(1) paid the Prevailing Rate of Wages as defined in Administrative Code section 6.22 and
established under Administrative Code section 6.22(e); and (ii) subject to the hours and
days of labor provisions in Administrative Code section 6.22(f). All contracts or
subcontracts for public works or Improvements for the City must require that all persons
performing labor under the contract be paid the Prevailing Rate of Wages for the labor so -
performed, as provided by Administrative Code section 6.22(e). Any contractor or
subcontractor performing a public work or constructing Improvements must make
certified payroll records and other records required under Administrative Code
section 6.22(¢)(6) available for inspection and examination by the City with respect to all
workers performing covered labor. For current Prevailing Wage Rates, see the OLSE
website or call the OLSE at 415-554-6235.

13.3.  Tropical Hardwood and Virgin Redwood Ban (Env. Code ch. 8).

: The City urges companies not to import, purchase, obtain or use for any purpose, any
tropical hardwood, tropical hardwood wood product, virgin redwood, or virgin redwood wood
product, except as expressly permitted by the application of Environment Code sections 802(b)
and 803(b). Developer agrees that, except as permitted by the application of Environment Code
sections 802(b) and 803(b), Developer will not use or incorporate any tropical hardwood or _
virgin redwood in the construction of the Improvements or provide any items to the construction

.of the 28-Acre Site Project, or otherwise in the performance of the DDA that are tropical '
hardwoods, tropical hardwood wood products, virgin redwood, or virgin redwood wood
products. If Developer fails to comply in good faith with any ot Environment Code chapter 8,
Developer will be liable for liquidated damages for each violation in any amount equal to the
contractor’s net profit on the contract, or 5% of the total amount of the contract dollars,
whichever is greater.

- 13.4. Conflicts of Interest (Calif. Gov’t Code §§ 87100 et seq. & §§ 1090 et seq.; |
Charter § 15.103; Campaign and Govt’l Conduct Code art. III, ch. 2).

* Through its execution of this DA, Developer acknowledges that it is familiar with Charter
section 15.103, Campaign and Governmental Conduct Code article III, chapter 2, and California
Government Code sections 87100 et seq. and sections 1090 et seq., certifies that it does not know
of any facts that would violate these provisions and-agrees to notify the City if Developer
becomes aware of any such fact during the DA Term. -

13.5. Suns_hine (Calif. Gov’t Code §§ 6250 et §eq.; Admin. Code ch. 67).

Developer understands and agrees that under the California Public Records Act (Calif.
Gov’t Code §§ 6250 et seq.) and the City’s Sunshine Ordinance (Admin. Code ch. 67), the
Transaction Documents and all records, information, and materials that Developer submits to the
City may be public records subject to public disclosure upon request. Developer may mark
materials it submits to the City that Developer in good faith believes are or contain trade secrets
or confidential proprietary information protected from disclosure under public disclosure laws,
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and the City will attempt to maintain the confidentiality of these materials to the extent provrded
by law. Developer acknowledges that this provision does not require the City to incur legal costs
in any action by a person,seeking disclosure of materials that the City received from Developer.

-~ 13.6. Contribution Limits-Contractors Doing Business with the City (Campaign
and Govt 1 Conduct Code § 1.126). '

(a) Appllcatlon Campaign and Governmental Conduct Code section 1.126
(“Section 1.1267) applies only to agreements subject to approval by the Board of
Supervisors, the Mayor, any other elected officer, or any board on which an elected
officer serves. Section 1.126 prohibits a person who contracts with the City for the sale
or lease of any land or building to or from the City from making any campaign
contribution to: (i) any City elective officer if the officer or the board on which that
individual serves or a state agency on whose board an appointee of that individual serves
must approve the contract; (ii) a candidate for the office held by the individual; or (iii) a
committee controlled by the individual or candidate, at any time from the commencement
of negotiations for the contract until the later of either the termination of negotlatlons for
the coritract or six months after the date the contract is approved.

(b)  Acknowledgment. Through its. e)\ecutlon of this DA, Developer
acknowledges the following.

(i) Developer is familiar with Section 1.126.

(i)  Section 1.126 applies only if the contract or a combmation or
series of contracts approved by the same individual or board in a fiscal year have
a total anticipated or actual value of $50,000 or more.

(iii)  If applicable, the prohibition on contributions applies to:
(1) Developer; (2) each member of Developer’s governing body; (3) Developer’s
chairperson, chief executive officer, chief financial officer, and chief operating
officer; (4) any person with an ownershrp interest of more than 20% in Developer;
(5) any subcontractor listed in the contract; and (6) any committee, as defined in
Campaign and Governmental Conduct Code section 1.104, that is sponsored or
controlled by Developer.

13.7. Implementing the MacBride Principles - Northern Ireland (Admin. Code
ch. 12F).

The City urges compames doing business in Northern Ireland to move towards resolving
employment mequltles and encourage them to abide by the MacBride Principles. The City urges
San Francisco companies to do business with corporations that abide by the MacBride Principles.

14. MISCELLANEOUS

The followmg provisions apply to this Development Agreement in add1t10n to those in
Appendix Part A (Standard Provrsrons and Rules of Interpretation).

14.1. Addresses for Notlce. Notices given under this Development Agreement are
governed by App §.4.5 (Notices). Notice addresses are listed below.

To the City: ' John Rahaim -
: _Director of Planning
San Francisco Planning Department
1650 Mission Street, Suite 400
San Francisco, CA 94102
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With a copy to: Dennis J. Herrera, Esq

_ .City Attorney
City Hall, Room 234 -
I Dr. Carlton B. Goodlett Place
San Francisco, CA 94102 :
Attn: Land Use Team Leader

And: - City Attorney’s Office
) Port of San Francisco
Pier 1, The Embarcadero
San Francisco, CA- 94111
Attn: Port General Counsel

To Developer: o _ FCPier70, LLC
949 Hope Street, Suite 200
Los Angeles, CA 90015
Attention: Mr. Kevin Ratner

With a copy to: L Forest City Enterprises, Inc.
50 Public Square
1360 Terminal Tower
" Cleveland, OH 44113
Attention: Amanda Seewald, Esq.

14.2. Limitations on Actions. Administrative Code section 56.19 establishes certain
. limitations on actions to challenge final decisions made under Chapter 56, as follows:

(a) Board of Supervisors. Any action challenging a Board of Supervisors
decision under Chapter 56 must be filed within 90 days after the decision is finally
approved.

(b)  Planning. Any action challenging any of the following Planning decisions
under Chapter 56 must be filed within 90 days after any of the following becomes final: -
(i) a Planning Director decision under Administrative Code section 56.15(d)(3); or (u) a
Planning Commission resolution under section 56.17(e).

14.3. Attachments. The attached Appendix, Port Consent, SFMTA Consent' SFPUC
Consent, and exhibits listed below are incorporated in and are a part of this Development
Agreement.

APPENDIX

DA Exhibit A:  Legal description and Site Plan
DA Exhibit B:  Project Approvals
DA Exhibit C:  Chapter 56 as of the DA Ordinance Effective Date
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Developer and the City have executed this Developr_neht Agreement as of the last date

written below.
DEVELOPER:
FC Pier 70, LLC,

a Delaware limited liability company
By: /& M ’

Robert G. C')’ﬁrien,
Vice President

Date: _ MAge

CITY:

‘CITY AND COUNTY OF SAN

FRANCISCO, a municipal corporation

By: - SIGNED IN COUNTERPART
John Rahaim
Director of Planning

Date:

Authorized by Ordinance No. 224-17 on
November 15, 2017

APPROVED AND AGREED:
By: SIGNED IN COUNTERPART
Naomi Kelly
City Administrator
B SIGNED IN COUNTERPART
y: :
Mohammad Nuru,
Director of Public Works
APPROVED AS TO FORM:

Dennis J. Herrera, City Attorney -

By: SIGNED IN COUNTERPART

.Joanne Sakai
Deputy City Attorney

| [Remainder of page intentionally left blank.]

[Signature Page to Development Agreement .(Pier 70 28-Acre Site)]



A notary public or other officer completing this certificate verifies only the identity of the
individual who signed the document to which this certificate is attached, and not the truthfulness,
accuracy, or validity of that document.

State of Ohio )
County of Cuyahoga )

On Marcle_y, 2018, before me, Rhonda Townsend, a Notary Public, personally appeared
Robert G. O’Brien, who proved to me on the basis of satisfactory evidence to be the person
whose name is subscribed to the within instrument and acknowledged to me that he executed the
same in his authorized capacity, and that by his signature on the instrument the person, or the
entity upon behalf of which the person acted, 'executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of Ohio that the foregomg
paragraph is true and correct

WITNESS a d official seal.

- Signature /) '

LT
SORIAL W,

RHONDA TOWNSEND
Notary Public
STATE OF OHIO
My Commission Expires
August 15, 2021

~ [Acknowledgment to Development Agreement (Pier 70 28-Acre Site)]



Developer and the City have executed this Development Agreement as of the last date

written below.

".DEVELOPER:

FC PIER 70, LLC,
a Delaware limited |Iablllty company

SIGNED IN COUNTERPART

Robert G. O’Brien,
Vice President

Date:

CITY:

CITY AND COUNTY OF SAN
FRANCISCO, a municipal corporation

By: '
- Yoh) Rahajm
Digéctor off Planning
Date: S"ﬁ' |Y/

Authorized by Ordinance No. 224-17 on’

-November 15, 2017

APPROVED AND AGREED:
SIGNED IN COUNTERPART

By: '

Naomi Kelly .

City Administrator
By: SIGNED IN COUNT, ERPART

Mohammad Nuru,

Director of Public Works
APPROVED AS TO FORM:

Dennis J. Herrera, City Attorney

By: M -
6'n Joanne Sakai

Deputy City Attorney

[Remainder of page intentionally left blank.]

[Signature Page to Development Agreemeat (Pier 70 28-Acre Site)]



A notary public or other officer completing this certificate verifies only the identity of the . -
individual who signed the document to which this certificate is attached, and not the truthfulness,

accuracy, or validity of that document.

State of _ @ A ¢10 21110 )
County of SAy i/ CsSCe )

- On 05 /D‘// /&, before me, Py /IBhA 2. A 7(a Notary Public, personally
appeare JU’%/M /? AL A9//7  , who proved to me on the basis of satisfactory evidence
to be the ﬂrson(s) whose name(s) 1s/are subscribed to the within instrument and acknowledged
to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the
- person(s) acted, executed the instrument.

I certify under PENALTY OF PERJ URY under the laws of the State ot Calltorma that the
foregoing paragraph is true and correct.

WITNESS my hand and ficjal seal. . .
£ AL i uonﬁh’”faﬁ“éfﬁ':“.' cpﬁllilbanA =
Signature ﬁ7 [1— 8 &paen COMMISSION # 2179869 €

\: SAN FRANCISCO COUNTY
1 =#9” My Comm. Exp. February 11, 2021 t

[Acknowledgment to Development Agreement]




Developer and the City have cxecuted this Development Agreement as of the last date
written below.

DEVELOPER: CITY:
FC PIER 70, LLC, ' CITY AND COUNTY OF SAN
a Delaware limited liability company FRANCISCO, a municipal corporation
SIGNED IN COUNTERPART
SIGNED IN COUNTERPART By: :
By: John Rahaim
" Robert G. O’Brien, Director of Planning

Vice President

Date:

Date:

Authorized by Ordinance No. 224-17 on
November 15, 2017

APPROVED AND AGREED:

or A Jao pullln -

Naomi Kelly =~ °
City Administrator

SIGNED iN COUNTERPART

By:
Mohammad Nuru,
Director of Public Works
[ .
APPROVED AS TO FORM:

Dennis J. Herrera, City Attorney

SIGNED IN COUNTERPART
By:

Joanne Sakai
Deputy City Attorney

[Remainder of page intentionally left blank.]

[Signature Page to Development Agreement (Pier 70 28-Acre Site)]



Developer and the City have cxecuted this Development Agreement as of the last date
written below.

DEVELOPER:

FC PIER 70, LLC,
a Delaware limited liability company

CITY: .

CITY AND COUNTY OF SAN
FRANCISCO, a municipal corporation

. "SIGNED IN COUNT] ERPART
Be. - SIGNED IN COUNTERPART | JohmRahaim
" Robert G. O’ Brien. Director of Planning

Vice President

Date: _ Date:

Authorlzed by Ordmance No. 224-17 on
November 15, 2017

APPROVED AND AGREED:

. -SIGNED IN COUNTERPART
y: :

Naomi Kelly
City Administrator

Mohammad Nuru,
Director of Public Works

APPROVED AS TO FORM:
Dennis J. Herrera, City Attorncy

- SIGNED IN COUNTERPART

Joanne Sakai
Deputy City Attorney

[Remainder of page intentionélly left blank.]

[Signature Page to Development Agreement (Pier 70 28-Acre Site)]
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PART A: STANDARD PROVISIONS AND RULES OF INTERPRETATION

This Appendix is an integral part of all Transaction Documents for the 28-Acre Slte Project and
consists of:

. Part A: standard provisions and rules of mterpretatlon
o Part B: glossary of defined terms.

1. TRANSACTION DOCUMENTS.

11. Entire Agreement. The Transaction Documents collectively (including this Appendix
and all preamble paragraphs, recitals, exhibits, schedules, other attachments, and Consents) contain all
of the representations and warranties and the entire agreement, and supersede all prior correspondence,
memoranda, agreements, warranties, and representations, between the Parties with respect to the
matters they address. No prior drafts of any Transaction Document or changes from those drafts to the
executed versions may be introduced as evidence in any litigation or other dispute resolution proceeding
by any person, and no court or other body may consider those drafts in interpreting any Transaction
Document.

1.2 Counterparts. The Transaction Documents may be executed in multiple counterparts,
each of which will be deemed to be an original and that together will be one instrument. Parties may
delivér their counterparts by electronic mail or other electronic means of transmission..

1.3. Exhibits and Schedules. This Appendix and each exhibit are a part of the Transaction
Document to which they are attached or into which they are expressly incorporated by reference. Each
schedule attached to a Transaction Document is provided for reference when implementing the Project.
The Parties agree that this Appendix and all attachments may be revised from time to time by agreement
based on changed circumstances and experience in the course of the Project.. Each Party (including any

-applicable affected Transferee) will confirm its agreement by signing the revised document in -
counterparts, which will be deemed to be attached to each counterpart of the revised document and will
supersede the document being revised.

14. Advance Writings Required.

(a) Amendments and Waivers. Any amendment or waiver of any provision of any
Transaction Document must be in writing and signed on behalf of each Party by a person
authorized to do so. Material modifications to Transaction Documents may require the dpproval
“of either or both the Port Commission and the Board of Supervisors, each of which may give or
withhold approval in its sole discretion unless explicitly stated otherwise.

{b) Approvals and Waivers. Whenever a Party’s approval or waiver is required:
(i) the approval or waiver must be obtained in advance and in writing; and (ii) except as specified
otherwise, the Party whose approvel or waiver is sought must not unreasonably withhold,
condition, or delay its approval or waiver, as applicable.

(c)  Specific Application. A Party's waiver or consent in reference to another Party's
performance of or any condition to its obligations under a Transaction Document will not be a
waiver of or consent to any other performance or condition.

1.5. Technical Changes. The applicable Parties may correct any inadvertent error in any
Transaction Document that is contrary to their mutual intention in the identification or characterization of
or any reference to any title exception, legal description, boundaries of any parcel, map or drawing, or the
text, or otherwise agree to minor changes that do not affect the delivery of Associated Public Benefits.
Any agreed change will be effected by a signed memorandum or initialed replacement pages, neither of
which will be deemed an amendment of a Transaction Docurnent as long as any adjustments are
relatively minor and do not result in a material change as determined by the Port in consultation with
counsel. A change memorandum or replacement pages will become a part of the affected Transaction
Document when fully executed or initialed. :
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1.6. Other Necessary Acts. Each Party will execute, acknowledge, and deliver to the other
all other documents and take other actions that are reasonably necessary to implement, and provide each
Party with all of its rights under any Transaction Document.

1.7. Enforceability. Developer and the Port each represents and warrants to the other that -
its execution and delivery of, and the performance of its obligations under, the Transaction Documents
have been duly authorized by all necessary-action, and will not conflict with, resutt in any violation of, or
be a default under, any provision of any agreement or other instrument binding on or applicable to it, or
any present law or court decree. If Developer signs as a corporation, limited liability company, or a
partnership, each of the persons executing the Transaction Documents on behalf of Developer represents
and warrants that Developer is a duly authorized and existing entity, that Developer has and is qualified to
do'business in California, that Developer has full right and authority to enter into the Transaction
Documents, and that each of the persons signing on Developer's behalf is authorized to do so. At the
Port's request, Developer must provide the Port with evidence satisfactory to the Port confirming these
representations and warranties. .

1.8. No Gift or Dedication. Unless explicitly stated otherwise, no Transaction Document will
be deemed to be a gift or dedication of any portion of the 28-Acre Site to the general public, for the
general public, or for any public use or purpose. Developer has the right to prevent or prohibit the use of
any portion of the Project Site it owns or controls, including common areas and buildings and
improvements, by any persons for any purpose inimical to the operation of a prrvate integrated mixed-
use project as contemplated by the Transaction Documents.

2.. PARTIES AND PERFORMANCE.

21. Joint and Several Liability. If Developer consists of more than one person, then the
obligations of each under any Transaction Document to which it is a Party will be joint and several, but in
“no event will any Developer be jointly and severally liable with any other Developer under any
Transaction Document. '

2.2, Performance Generally.
(a) Time.

(N Time is of the essence in the performance of all of the terms and
conditions of each Transactlon Document.

(ii) Subject to this Paragraph, all required performance dates including cure
deadlines, expire at 5:00 p.m. Pacific Standard or Daylight Savings Time, as applicable,
on the stated date, unless extended under the Transaction Document under which
performance is due. Any reference to a week, quarter, or month without reference to a
specific day will mean the last day in the period.”

(iii) If a Party must give notice or take any other action within a specified
minimum number of days that would not fall on a business day, then the Party must take
the action on the preceding business day. For example, if a Party is required to give at
least five days’ prior notice of an action and the fifth day before the desired action falls on
a Sunday, the Party must give notlce by the preceding business day.

(iv) In all other cases, if the last day of any period to take an actron occurs on
a day that is not a business day, then the last day for undertaking the action is extended
to the next business day. For example, if a Party has 30 days to cure an Event of
Default, and the 30" day is a Saturday the Party would have until the next busrness day
to effect the cure.

(b) Extensions of Time.

() Each Party to a Transaction Document,'acting in its sole discretion, may
agree to extend the date for the other Party’s performance of any term, covenant, or
condition, or the other Party's exercise of any rights under the Transaction' Document,
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without executing an amendment. A Party may impose reasonable conditions on an
extension of the other Party's time to cure a default. ' No-extension of time will release
any of the obligations subject to the extension or waive the granting Party’s rights in
relation to any other term, covenant, or condition of or any other default in the
performance or breach of the Transaction Document under which the extension is
granted.

(i) The Port Director may, in her sole discretion, authorize a proposed
extension if the additional time requested is 10% or less of the specified period. For
example, if the Schedule of Performance allowed Developer two years for the submittal

_ of a Phase Application, then the Port Director could authorize an extension of up to 73
- days (i.e., 730 days x 10%).

(i) Any extension of time requiring Port Commission approval must be made
by a resolution adopted at a public meetlng All other extensions will be made by a
countersigned writing.

(c) No Deemed Approval or Consent Without Notlc Unless expressly and .
unequivocally stated in any Transaction Document or other agreement between the Parties, '

deemed approval or consent will only occur on the following conditions.

(i) The Party seeking consent must send notice by electronic mail,
addressed to one or more line staff responsible for the specific matter for which consent
is sought at least five, but no more than seven, business days before the response period
has ended, stating in the subject line, “/mmediate Action-Required To Avoid Deemed
Consent’ or words to the same effect :

(i) ~ Ifthe electromc mall notice under clause (i) is not dellvered timely, the
responding Party will not be deemed to have consented until the sixth business day after
the notice is delivered. The response may be delivered by the addressee or other person
authorized to act on the responding Party’s behalf.

(d) Waivers. Unless otherwise specified in a Transaction Document, none of the
following circumstances will waive an Aggrieved Party's rights or remedies with respectto an -
Event of Default or Material Breach, including its right to prosecute any actions it deems
necessary to enforce its rights or remedies.

(i) "Party’s failure to give notice or delay in giving notice or asserting any of
. its rights or remedies as to an Event of Default or Material Breach will not waive or delay
' the date on which the Even@ of Default or Material Breach occurs.

(i)  AParty's waiver as to a specific Event of Default, Material Breach, right,
or remedy will not be a waiver of any other Event of Default, Material Breach, right, or
remedy.

(e) Responsibility for Costs. The Party on which any obligation is impesed in any
Transaction Document will be solely responsible for paymg all costs incurred in performlng the
obligation, unless specifically provided otherwise.

23. Successors. The Parties are entering into the Transaction Documents only for the
protection and benefit of the Parties and their successors, subject to DDA Art 6 (Transfers), DDA Art 18
{Lenders’ Rights), DA Art 11 (Assignments; Lender Rights), and correlating provisions in any other
Transaction Documents.

24, Third Party Beneficiaries. Developer is an explicitly recognized third-party beneficiary
under the ICA and the Tax Allocation MOU. Transferees and Vertical Developers are third-party
beneficiaries to the extent that they acquire development rights under the DDA. Interested Parties have
rights as specified in the Applicable Lender Protections. No other persons have third-party rights under
any Transaction Document.
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2.5, No Limitation on Unrelated Rights. The rights and remedies under the Transaction
Documents do not supersede or preclude any Party’'s exercise of its rights and remedies under other
agreements and documents, or of the City, the Port, or any other Regulatory Agency to require
compliance with any Regulatory Approval or other entitlement granted for the Project.

2.6, No Joint Venture or Partnership. Nothing in any Transaction Document to which
Developer is a Party, or in any document Developer executes in connection with the Transaction
Documents, will create a joint venture or partnership between the City and Developer or between the Port
and Developer. Developer is not acting as the agent of the City or the Port, nor is the City or the Port
acting as the agent of Developer or any Vertical Developer in any respect under any Transaction
Document. Developer is not a state or governmental actor with respect fo any of its act|V|t|es under the
Transaction Documents. .

2.7. Survival. Except as provided otherwise, termination or expiration of the DDA or any
other Transaction Document will not affect: (a) any obligation to indemnify under any Transaction
Document; (b) any provision of any Transaction Document that expressly survives expiration or
termination; (c) rights and obligations as to Adequate Security for an obligation arising before termination
or expiration; or (d) rights and obligations under the Financing Plan or the Acquisition Agreement to the
extent related to an obligation arising before termination or expiration of the DDA. .

3. GOVERNING LAW.

3.1.  Construction of Transaction Documents. The Transaction Documents are governed
by and must be construed under the laws of the State of California and the Charter. All references in the
Transaction Documents to local, regional, state, or federal laws means those laws as amended from time
to time, except as limited by the Development Agreement or to the extent explicitly stated otherwise.

_ 3.2, Countervailing Law. If any applicable state or federal law prevents or precludes
compliance with any material provision of a Transaction Document, App { A.4.3 (Severability) will apply.
Alternatively, the Parties may agree to modify, amend, or suspend the affected Transaction Document to
the extent necessary to comply with law in a manner that preserves to the greatest extent possible the

intended benefits to the City, the Port, and Developer.

3.3. Good Faith and Fair Deahng. In all situations arising under the Transaction
- Documents, each Party must attempt to avoid and minimize the damages resulting from the other’s
" conduct and take all reasonably necessary measures to implement the Transaction Documents. The
Transaction Documents are subject to the covenant of good faith and fair dealing applicable to contracts
under California law. Accordingly, Developer and the Port each covenants, on behalf of itself and its ~ »
successors, to take all.actions and to execute, with acknowledgment or affidavit if required, all documents
necessary to achieve the objectives of the Transaction Documents to the extent consistent with
applicable law. .

4. ACTIONS.
4.1, 'Attorneys" Fees.

(a)  Prevailing Party.

(i) Should any Party file an action permitted or required under any
Transaction Document, the prevailing Party will be entitled to recover its reasonable
costs, including attorneys’ fees, plus interest at the maximum amount allowed under law,

- from the losing Party. '

(i) The ICA and the Tax Allocation MOU are specifically excepted from this
prevailing party provision. -

(b) Fee Schedules. For attorneys in the Office of the City Attorney, attorney fee
rates will be based on the fees regularly charged by private attorneys with an equivalent number
of years of professional experience (calculated by reference to earliest year of admission to the
bar of any state) who practice in San Francisco in law firms with approximately the same number
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of attorneys as employed by the Office of the City Attorney. For in-house counsel attorney fee
rates will be based on the same criteria, with amounts based on law firm rates where the offlce of
in-house counsel is located.

'4.2.  Jurisdiction and Venue. All obligations under each Transaction Agreement are to be
performed in the City and County of San Francisco. Each Party, by executing a Transaction Document,
agrees that venue is proper in and consents to the jurisdiction of the Superior Court for the City and
County of San Francisco.

4.3. Severability. Unless specifically provided otherwise, a final judgment invalidating any
provision of any Transaction Document, or its application to any person, will not affect any other provision
of the Transaction Document or its application to any other person or circumstance. All other provisions _
of the Transaction Document will continue in full force and effect, except to the extent that enforcement of
the Transaction Document as affected by the final judgment would be unreasonable or grossly inequitable
under all the circumstances or would frustrate a fundamental purpose of the Transaction Documents.

44, Limitations on Liability of the Parties.

(a) No Personal Liability of City Parties. Under no circumstances will any individual
board member, director, commissioner, officer, employee, official, or agent of the City or the Port
be personally liable to Developer.for any Event of Default by a City Party or for any amount
payable to a Developer Party under any Transaction Document.

(b) No Personal Liability of Developer Parties. Under no circumstances will any
individual board member, director, officer, employee, official, partner, employee, or agent of
Developer or any Affiliate of Developer be personally liable to any City Party for any Event of
Default by a Developer Party or for-any amount payable to a City Party under any Transaction
Document. DA Successors are specifically recognized as Developer Parties for the purpose of
this provision. -

(c) No Consequential, Puniti\/e, or Special Damages. Developer, the Port, and the
", City would not have entered into the Transaction Documents 1o which they are Parties if they

could be liable for indirect or consequential, punitive, or special damages. Accordingly,
Developer, the Port, and the City each waives any Claims against, and covenants not to sue, the
other Party to any Transaction Document for indirect, consequential, punitive, or special
damages, including loss of profit, loss of business opportunity, or damage to goodwiill.

(d) No Effect on Other Rights. This Paragraph will not affect any Party’s right to
recover actual damages and attorneys’ fees awarded by an Arbitrator's decision or a court's final
judgment for a Claim -arising from a Breaching Party’s failure to: (i) pay any sum when due under
any Transaction Document; or (i) satisfy an indemnity under any Transaction Document. The
right to enforce a final decision or judgment will not be limited by subparagraph (e) of this
Paragraph.

(e) Project Payment Sources. Except as otherwise provided in any Transaction
Documeént, Developer agrees that its rights to payment in the implementation of the Project are
limited as follows.

(i) All obligations of the Port or the City arising out of or related to each
Transaction Document are special and limited obligations of the Port and the City, as
applicable. The Port’s and the City's respective obligations to make payments to
implement any Transaction Document are restricted strictly to Project Payment Sources
described in the Financing Plan, and only to the extent those sources are available.

(ii) More specifically, in no event may Developer compel: (1) the City to use
funds in or obligate the City's General Fund; or (2) the Port to use funds in or obligate the
Port Harbor Fund except as described in the Financing Plan, in-either case to reimburse
Developer's Horizontal Development Costs, pay any other costs associated with the
Project, or satisfy any Developer Claim under any Transaction Document.
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(f) Liability of Others. Unless specifically provided otherwise, the Parties agree that
no Agents of the Port or of the City or of their successors or assigns will be personally liable to
Developer or any Vertical Developer, and no Agents of Developer or any Vertical Developer or of
their successors or assigns will be personally liable to the Port or the City, for any default or
breach or for any payment or performance that becomes due under any Transaction Document.
This Subsection does not release or waive the obligations of any person with a direct legal
obligation under applicable law, such as the general partner of a limited partnership or any
Obligor providing Adequate Security for a specified obligation.

5. NOTICES. -

5.1. Manner of Delivery. Unless otherwise specified in a Transaction Document, any notices
(including notice of approval or disapproval, demands, waivers, and responses to any of them) required
or permitted under any Transaction Document must be delivered by: (a) hand delivery; (b} first class.
United States mail, postage prepaid, return receipt requested; or (c) overnight delivery by a nationally
recognized delivery service.or the United States Postal Service, delivery charges prepaid.

5.2, Required Information. To be effective, a notice must be in writing or be accompamed
by a cover Ietter that, to the extent appllcable

(a) cites the section of the Transact|on Document under which the notice is given;

(b) indicates whether a response or other action is required and, if so, the period of .
time within which the recipient must respond or otherwise act

{c) for a potential breach, is prominently marked “Notice of Defaulf’ or “Nollce of
Material Breach” and specifies the cure period;

(d) is clearly marked "“Request for ApprovaF if approval_is being requested;

(e) if denying or objecting to a request for approval, states'with_"particularity the
reasons for the disapproval or objection; and )

(f) - if explicitly permitted under the Transaction Document, states that failure to
respond to the notice within the stated time period will be deemed to be the recipient's approval of
the subjéct matter of the notice.

5.3.  Effective Date. A notice will be deemed to be delivered and effective: _
(a) ~on the date personal delivery actually occurs;

(b) on the business day after the business day it is depositéd for overnight delivery;
or T -

{(c) on the date of actual delivery or on which delivery is refused as shown on the
return receipt if mailed.. '

54. Interested Persons. Interested Persons may request copies of notices that the Port or
the City delivers to Developer by providing notice to the Port or the City. Developer will have the sole
-responsibility for providing information to any Interested Person desiring notice. Neither the Port nor the
.City will incur liability for failure to provide notice to any Interested Person.

5.5. Change of Address. Notices must be delivered to the addresses for notice as specified
in the Transaction Documents, unless superseded by a notice of a change in address for notices that is
delivered in accordance with App { A.5.1 (Manner of Delivery).

5.6. Convenience Copies.  Except as explicitly permitted under specific circumstances, a
Party must not give notice by facsimile or electronic mail, but any Party may deliver a copy of a notice by
facsimile or electronic mail as a courtesy or for convenience. The effective date of a notice will not be
affected by delivery of a convenience copy by facsimile or electronic mail.

AR
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6 PAYMENT DEMANDS.

6.1. Application. The following procedures will apply to any demand from one Party to the
other Party for payment whenever payment procedures are not specified in the Transaction Document
under which demand is made. ‘Examples where this Section will not apply are Payment Requests
submitted under the Acquisition and Requisitions submitted under the Financing Plan.

6.2. Demand. The Pany seeking payment must deliver its demand for payment to the other
Party together with proof of payment. The Party obligated to pay will have the right to engage a CPA to
review the other Party's claimed costs, and the Party seeking payment must cooperate in providing
information necessary for the review. The Party conducting the review will bear its own costs unless the
review reveals that the other Party's costs are overstated by 5% or more, in which case, the amount of
the reimbursement will be reduced by the amount of the review costs.

6.3. Time for Payment. Except when other procedures are specified in a Transaction
Document, or during any period of review or dispute resolution, the Party obligated to make payment
must satisfy the payment demand wiihin 30 days after receipt of the demand for payment.

7. USAGE GUIDELINES FOR DEFINED TERMS.
74.  Definitions in Glossary.

(a) The glossary in Appendix Part B contai;\s the definitiens for terms used in the
primary Transaction Documents, or specifies where terms are defined. :

(b) When the glossary identifies a Transaction Document that defines a term and
includes a definition, the definition in the Transaction Document will govern over any
inconsistency with the definition in the glossary. :

' 7.2. Capitalization. Defined terms that are not capitalized in this Appendix are not
capitalized when used in the Transaction Documents. .

7.3. Correlatmg Terms Included. Each defined term must be interpreted to encompass all
correlating plural and singular nouns, verb tenses and forms, adjectives, adverbs, and other forms of the
term. The following examples of the application of definitions to correlating terms are illustrative only and
are not intended to limit the application of the examples used or the meaning of this Paragraph.

» “Assign” applies to “Assignment,” “Assignee,” "Assignor,” and “Assigned.” . .

+ " “Begin construction” applies to “began to construct,” “beginning construction,” and “has begun to -
construct.” o ' -

* ‘“Indemnify” applies to “indemnity,” “indemnification,” and “indemnitor.”

+  “substantial completion” applies to “Substantially Complete.”

»  “Third party” applies to “third-party” and “third parties.”

+ “Waive” applies to “waiver,” “waivers,” "waived,” and “waiving.”

7.4, Definitional Context. In some instances, defined terms apply only to certain
circumstances or may have different meanings in different contexts. In those instances, the definition will
be identified as specific to a situation. The following examples are illustrative only and are not intended to
limit the application of the examples used or the meaning of this Paragraph.

« “final completion” and “substantial completion” as used in reference to Horizontal Improvements
and Vertical Improvements incorporate conditions specific to each type of Improvement.

» The "Parties” to one Transaction Document may be different from the “Parties” to another
Transaction Document.

8. INCONSISTENT PROVISIONS.

8.1. General Rule. Developer and the City Parties intend for any Transaction Document
-addressing specific rights and obligations to prevail over any inconsistent provisions in any other any
Transaction Document for the Project. This general rule will apply to the primary Transaction Document
as amended from time to time, whether or not the amendment is reflected in the Appendix.
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8.2.° Examples. The following examples are illustrative only-and are not intended to limit the
application of the examples used or the meaning of this Paragraph.

. Flnancmg provisions in the Financing Plan will prevail over conflicting provisions regarding
Project Payment Sources in any other Transaction Document that i is not specific to a Project
Payment Source.

« The RMA will prevail over conflicting provisions in any other Transaction Document, including the
Financing Plan, with respect to rates and methods of assessing Mello-Roos Taxes. -

* An RMA amendment revising the definition of “Tax-Exempt Parcel” will prevail over an
inconsistent definition in this Appendix as applied to the levy of Mello-Roos Taxes.

+ Review periods for Improvement Plans in the ICA will prevail over conflicting review periods in
any other Transaction Document.

9. HEADINGS AND REFERENCES.-

9.1. Headings. The headings preceding the articles, sections, and other parts of each
Transaction Document and in the applicable table of contents have been inserted for convenience of
reference only and must be dlsregarded in the construction and interpretation of the Transaction
Documents. :

9.2, References Generally.” Any reference to a provision “in the [Transaction Document],"

“herein,” “hereof,” or similar terms will be deemed to refer to any reasonably related provisions of the

Transaction Document in which the reference appears in the context of the reference; unless the
reference refers solely to a specific provision of the Transaction Document.

9.3. - Within Transaction Documents.

(a) Unless otherwise specified, whenever a Transaction Document, including all
exhibits, schedules, and attachments, refers to the table of contents or any article, section,
exhibit, attachment, or defined term, the reference is deemed to refer to the article, section,
exhibit, attachment, or defined term of the Transaction Document or the referenced exhibit or
attachment and all of the subsections, subparagraphs, clauses, exhibits, and attachments.

(b) The word “this” when used to refer to any document, article, section, paragraph,
clause, or other distinct provision.in a document means the referenced document or provision.
For example, “this Paragraph” means App 1 9.3, and ‘this subparagraph™ means App ¥ 9.3(b).

9.4.. To Other Documents. Unless otherwise specmed all references to a Transaction
Document or a specific exhibit, attachment, schedule, supplement, Consent, addendum, or other
document attached or deemed attached to a Transaction Document means the entire document as .
amended, replaced, supplemented, clarified, corrected, or superseded at any time while any obligations

" under the Transaction Document are outstanding.

10. ATTRIBUTED AND DELEGATED ACTS AND OBLIGATIONS.

10.1. Delegated Actions. References in any Transaction Document to a Party's acts or
omissions mean acts or omissions by the Party and its Agents unless the context requires or specifically
stated otherwise. : ~~

- 10.2. Transferred Obligations. References in any Transaction Document to a Party's
obligations also mean the Party's ‘obligation to ensure that its successors, Agents, and Transferees
comply with all applicable obligations.

10.3. Successor Public Bodies. References to any public body acting in its regulatory or
proprietary capacity also mean the named body or any successor public body deS|gnated by or under law
to act in the same capacity. '

10.4. . Successor Public Officials. References to elected and appointed officials of public
bodies also mean their duly appointed or elected, as applicable, successors to the extent authorized to

s
v
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act in the same:capacity, and designees to the extent authorized to take specmc actions on behalf of the
named officials.

11. TRANSFERRED RIGHTS.

All references to Developer in a Transaction Document pertaining to any right under that
Transaction Document also mean a Transferee to the extent set forth in an Assignment and Assumption
- Agreement in form and content consistent with DDA Art 6 (Transfers).

12. RECITALS.

Recitals are included to provide context for the Parties’ agreemeﬁt as set forth in the Transaction
Document in which they appear and are not binding with respect to the Parties’ rights and obligations. If
the recitals conflict with other provisions of the Transaction Document, the other provisions will prevail.

13. WORDS OF INCLUSION.

The words “including,” “such as,” or similar terms when following any general term must not be
construed to limit the term to the specific terms that follow, whether or not followed by language of non-
limitation, such as “without limitation,” “including, but not limited to,” or similar words, but will be deemed
to refer to all other items or matters that could reasonably fall within the broadest possible scope of the
term and to be followed by the phrase “without limitation” or “but not limited to.”

14. GENDER AND NUMBER.

Wherever the context requires, gender-specific and gender-neutral references are deemed to
include the masculine, feminine, and (gender-neutral, and references to the singular are deemed to
include the plural and vice versa. - \

1
3

15. NUMERALS.

For purposes of calculations under any Transaction Document, fractions will not be rounded up or
down. A numeral will prevail over any conflicting spelled out number.

16. TIME PERIODS.

16.1. Calendar Periods. References to days, months, quarters, and years mean calendar
days, months, quarters, and years unless otherwise specified.

16.2. Business Days. 'References to a business day means a day othér than a Saturday,
Sunday, or a holiday recognized by the City. A business day begins at 8 a.m. and ends at 5 p.m., Pacific
Standard Time or Pacific Daylight Savings Time, whichever is in effect on the date in question.

17. STATUTORY REFERENCES.

References to specific code sections mean San Francisco Municipal Ordinances unless
otherwise specified or required by context. References to any law mean the law as in effect on the
Reference Date and as amended at the time in question, unless specifically stated otherwise.

18. NO PARTY DRAFTER.

The Transaction Documents have been negotiated at arm’s length between persons
sophisticated and knowledgeable in the matters addressed. In-addition, each Party has been
represented by experienced and knowledgeable legal counsel, or has had the opportunity to consult with
counsel. Accordingly, the provisions of the Transaction Documents must be construed as a whole
according to their common meaning to achieve the Parties’ intent and purpose, without any presumption
(under.Cal. Civ. Code §§ 1649, 1654, or othenmse) agalnst the Party responsible for draftlng any part of

-any Transaction Document. y
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PART B: GLOSSARY OF DEFINED TERMS

This glossary is provided to assist in understahding and interpreting the Transaction Documents
and will never override the provisions in any Transaction Document. Defined terms that are not
capitalized in this glossary are not capitalized when used in the Transaction Documents.

“4% LIHTC” means tax credits available for affordable housing develbpment under the Tax Code.

“20™/lllinois Parcel” means a parcel within Pier 70 bounded by 20" Street on the north, the Heedown
Yard on the south, lllinois Street on the west, and the 28-Acre Site on the east, which the Port will
" merge with a portion of Michigan Street then subdivide to create Parcel K North and Parcel K
South, separated by 21% Street.

“20"™/llinois Plaza" means a Public Space adjacent to Parcel K North that the Vertical Developer of
Parcel K North will be obligated to build.-

“20%/lllinois Plaza offset” means the estimated cost to construct that is deemed to have been deducted
from Parcel K North Proceeds, subject to true-up under FP § 3.1(c) (20"/lllinois Plaza).

“20™ Street” means. the area within Pier 70 that the Port has parcel leased to Historic Pier 70, LLC with
the same boundaries as Sub-Project Area G-1 and the 20t Street CFD.

“20" Street CFD” means a CFD that the City has agreed to establish to finance Ongoing Malntenance
Costs of 20" Street Maintained Facilities. )

"20™ Street Maintained Facilities” means the following improvements, for which Ongoing Maintenance
Costs will be paid by Services Special Taxes levied on Taxable Parcels in the 20" Street CFD;

(i) Public Spaces in the 20t Street CFD;
(ii) Public ROWSs in the 20" Street CFD;
(i) other Public Spaces outside of the FC Project Area and the lllinois Street
/4 Parcels;
(iv) other Public ROWSs in Pier 70 north of 20' Street and outside of the lllinois Street
Parcels; and
(v) costs for Shoreline Protection Facilities north of 20t Street.

“28-Acre Site” is an approximately 28-acre area located in the southeast corner of Pier 70 with the legal
description and site plan shown in DDA Exh A1 (Legal Description), DDA Exh A2 (Site Plan),
and DA Exh A (Legal Description and Site Plan). -

“28-Acre Site Affordable Housing Fee” means the Project-specific Impact Fee impésed on Market-Rate
Condo Projects under AHP § 6.2 (Market-Rate Condo Projects).

“28-Acre Site Louisiana Parcel’ is defined in DDA § 15.1(d) (Louisiana Parcel Improvements). -

"28-Acre Site Jobs/Housing Equivalency Fee” means the Impact Fee defined in DA § 5.4(b) (Impact
Fees and Exactions) that Vertical Developers of non-residential property will pay in lieu of the
Jobs/Housing Linkage Fee payable under Planning Code sections 413.1-413.11.

“28-Acre Site Project” means the development of the 28-Acre Site in accordance with the DDA, subject
to the DA Requirements. .

“30% Commercial Trigger’ means, for purposes of DDA § 4.5 (Down Market Delay Procedures), that
commercial-office use occupies 30% or more of the total gsf of market-rate residential and
commercial use approved in a Phase Approval (excluding commercial-office use on Fiex Parcels,
and affordable housing, parking, retail, restaurant, and arts/light-industrial uses).

“100-year flood” means a flood having a-1% chance of occurrence in a glven year.
“AA" is an acronym for the Acqu1smon Agreement.



“AA Allocation” means the allocation of Horizontal Development Costs for Horizontal Improvements
requested by a Payment Request to specific Horizontal Improvements or Components.

“AB 418" means Assembly Bill 418 (stats. 2011, ch. 477).

“accept’ means an Acquiring Agency’s or the Board of Superwsors fmal actions to accept any Horizontal
Improvement for publlc ownership.

“Acceptance MOA" means the Acceptance and Malntenance Memorandum.of Agreement that the Port
will enter into with Other City Agencies regarding completed Horizontal Improvements.

‘Acquiring Agency” means the City Agency (the Port, SFPUC, or Public Works) that will acquire

Horizontal Improvements in accordance with the Transaction Documents and Existing City Laws
and Standards.

“Acquisition Agreement” means the Acquisition and Reimbursement Agreement between Developer
and the Port in the form of FP Exh A that lists Horizontal Improvements that Acquiring Agencies -
" will purchase from Developer establishes the Acquisition Prices of Horizontal Improvernents, and

provides forms and procedures for Developer to request inspection of and payment for Horizontal
Improvements.

‘Acquisition Price” means the amount that the Port will pay Developer on behalf of Acquiring Agencies
to purchase Horizontal Improvements under the Acquisition Agreement, which will be the sum of

the Horizontal Development Costs .incurred for Horizontal Improvements and accrued DeveIoper
Return on the date of payment. .

“Acquisition Cost Update” means one or more updates to the Phase Improvements, Components, and
the preliminary Horizontal Development Cost estimates for Horizontal Improvements hsted in
AA Exh B that Developer submits to the Port for Phase Improvements.

I
“action” when used in reference to any Claim or Loss means any administrative, judicial, quasi-judicial, or
nonjudicial proceeding, including any alternative dispute resolution proceeding, and includes any
complaint, cross-complaint, counterclaim, bankruptcy case, adversary proceeding, and appeal.

“actual damages” means the exact amount of any sum due and owing, together with interest until paid
and all costs of collection.

“Adequate Security” means all Phase Security and Loss Securlty that Developer provrdes to the Port

-under the DDA: ]
(i) - to secure the faithful performance or payment, or both, of the obligations secured
thereby under DDA Art 17 (Security for Project Activities);
(ii) ' issued by a person that meets the Obligor Net Worth Reqmrement and is

approved by the Port Director;

i) limiting the Obligor’s liability to the Secured Amount pIus the Port’s costs of
' . enforcement; and

(iv) that is in form and substance proposed by Developer and approved by the Port
: Director, including but not limited to a Guaranty, bonds, letters of credit,
certificates of deposit or any other form that provides reasonable assurances
regarding the obligations secured thereby. Any Adequate Security required by .
the Subdivision Code in connection with a final subdivision map shall conform to
the requirements of the Subdivision Code

“Adequate Securlty Requirements” means Developer's obligations under DDA Art 17 (Security for
Project Activities). . '




. “Administrative Delay” means an Excusable Delay caused when:

(i) a Regulatory Agency fails to act ona Developer request or application within a
reasonable time under its standard practices or as otherwise specified in the ICA,
the Development Agreement, or the DDA,;

(i) - anappeal body or court détermines that a Regulatory Agency’s act or failure to
act on an application was improper following a challenge by Developer or a
Vertical Developer Affiliate; or

(i) the Port delays or fails to execute and deliver a/Vertical DDA or Parcel Lease to
the applicable Vertical Developer after it has proffered the partially executed
agreement substantially in the form attached to the DDA.

“Administrative Delay” excludes any delay caused by Developer's failure to meet any
Outside Date due to its failure to submit timely all required and requested
information supporting a request or application.

_"Administrative Fee” means:

(i a City fee imposed citywide or portwide in effect and payable when a developer.
submits an application for any Regulatory Approval, intended to cover only the
estimated actual costs to the City or the Port of processing the application,
addressing any related hearings or other actions, and mspectmg work under the
Regulatory Approval; and

(i) the amount that Developer or a Vertical Developer must pay to the City or the
Port under any Transaction Document to reimburse the City or the Port for its
administrative costs in processing applications for any Regulatory Approvals

- required under the Project Requirements.

“Administrative Fee” excludes:
(1) any Impact Fee or Exaction;
(2) Port Costs; and
(3)  Other City Costs.

“ad valorem tax" means a tax levied on a real property interest based on its assessed value, subject to
the limitations of section 1 of article XIIIA of the California Constitution.

“Advance” means a loan that the Port makes to the Piér 70 CFDs under FP Art 7 (Port Advances)

“Advance of Land Proceeds” means a loan of Land Proceeds that the Port makes to the Pier 70 CFDs
‘under FP Art 7 (Port Advances).

“Advance of Land Proceeds Account” means the segregated account in the Mello-Roos Improvement
“Fund or the Tax Increment Fund that the Port establishes with the Special Fund Trustee to
receive, hold, and disburse Allocated Tax Increment or Facilities Special Taxes, as applicable, to
‘pay the Pier 70 CFDs’ obllgatlons under Promissory Note-LP.

“Affiliate” when used in reference to a specified person, means any other person that directly or through
intermediaries Controls, is Controlied by, or is under Common Control with the specified person.

“affordable housing” means rental or ownership housing affordable to persons of low and moderate
income, as described in the Affordable Housing Plan.

“Affordable Housing Cost” when used in reference to a BMR Unit or an Inclusionary Unit means a
monthly rental charge (including the applicable Utility Allowance but excluding Parking Charges)
that does not exceed 30% of the maximum Area Median Income permitted for the appllcable type
of Residential Unit, based on Household Size.

13



“Affordable Housing Developer” means a qualified developer selected by MOHCD to develop an
Affordable Housing Parcel.

r “Affordable Housing Fees” means Impact Fees paid in lieu of providing onsite Inclusionary Un|ts under
Plannlng Code sections 415.1-415.11. d

“Affordable Housing Fund” means the segregated account that the Port establishes with the Special
Fund Trustee to receive, administer, and disburse Housing Tax Increment.

"Affordable Housing Parcel’ means a Development Parcel on which 100% affordable housing might be
constructed under the Affordable Housing Plan, antnmpated to be Parcel C1B, Parcel C2A, and
Parcel K South.

“Affordable Housing Parcel Completlon Date means the date on which Developer has satisfied the
requirements of AHP § 3.3(a) (Required Improvements), subject to AHP § 3.4 (Developer's
Reimbursement Option).

“Affordable Housing Plan means DDA Exh B3 whlch sets forth certain requirements for BMR Units,
Inclusionary Units, and Condo Units in the AHP Housing Area.

“Affordable Housing Project” means the building that an Affordable Housing Developer builds on an
Affordable Housing Parcel in which 100% of the Re5|dent|al Units are BMR Units, with the
' _ exception of the manager S unit. .

“Affordable Self Storage Slte“ means the premises under the lease between the Port and Affordable
Self Storage, Inc., depicted in ML Exh A-2.

“Agent” means any officer, director, employee, legal or other authorized representative, attorney, or
contractor of any person and any of their respective Agents.

. "Aggrieved Party” means the Party alleging that a Breaching Party has committed an Event of Default or
' is in Material Breach under the terms of a Transaction Document.

‘agree” means an acoord, mutual consent, or binding decision reached by two or more persons.
“agree” excludes any unilateral decision.
“AHP” is an'acronym for the Affordable Housing Plan (DDA Exh B3).

“AHP Deferred Infrastructure” means Horizontal Improvements, primarily consisting of Utility
" Infrastructure, Public ROWS, and other Improvements installed between the edge of a Public
ROW and the boundary of an Affordable Housing Parcel, such as sidewalks and curb cuts, street
lights, furnishings and landscaping, and utility boxes and laterals serving the parcel, that
Affordable Housing Developers may be required to construct under an agreement with MOHCD.

“AHP Housing Area” means the area subject to the Affordable Housing Plan, consisting of the 28-Acre
Site and Parcel K South

*Allocated” when modifying any reference to Housing Tax Increment, Mello-Roos Taxes or Tax
Increment means the portion of the applicable taxes that the City collects from the financing
-district that the City has agreed to allocate to the financing district for uses approved in the related
formation proceedlngs or fmancmg plans.

“Allocation Period” for purposes of DDA Exh A5 means the period ending on October 17 each year.
“allonge” means a document that is affixed to and is a part of a negotiable instrument.

“Allowed Developer Return” means Developer Return on Developer Capital up to the Interest Cost
Limitation. :

“Allowed Return” means Allowed Developer Return or Allowed Return on Port Capital, or both, as
| . appropriate in the context.

“Allowed Return on Port Capital” means Return on Port Capital up to the Interest Cost Limitation. .
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“ALTA" is an acronym for the American Land Title Asseciation.

“Amendment Action” means a discretionary action to approve a termination by agreement or
amendment, supplement, or:addition to any of the Transactlon Documents or Project
Requirements. .

“AMI” means Area Median Income.

“Annual” when modifying any reference to Housing Tax Increment, Mello-Roos Taxes, or Tax Increment
means the amount that the Port receives, as the agent of a financing district, in a City Fiscal Year.

‘Annual Ground Rent” means ground rent for an Option Parcel that is payable to the Port in annual
installments over the Parcel Lease term as provided in FP § 3.7(b) (Hybrid Lease).

- *Annual Port Budget’ means the amount of Port Costs and Other City Costs that the Parties agree will
' be-charged against the 28-Acre Site Project in any City Fiscal Year covering any part of the DDA
Term.

“Annual Review” means the periodic review under DA Art 8 (Periodic Compliance Review) of
Developer's compliance with the Development Agreement, as required under section 65865.1 of
the Development Agreement Statute and Administrative Code section §6.17.

“Annual Review Date” means the date established by Administrative Code section 56.17 by.which the
Annual Review must begin, subject to DA § 8.1(c) (Planning Director's Discretion).

“App” and “Appendix"' mean this Appendix.

“Appendix G-1" means the infrastructure financing plan for Sub-Project Area G-1 that the Board of
. Supervisors approved by Ordinance No. 27-16, which is attached as Appendix G-1 to the IFD
Financing Plan.

“Appendix G-2" means the Project-specific infrastructure financing plan for Sub-Project Area G-2, Sub-
Project Area G-3, and Sub-Project Area G-4 that the Port has submitted to the Board of
Supervisors for approval, which will be attached as Appendix G-2 to the IFD Financing Plan when
approved. .

“Applicable Law" means, individually or coIIectlver, any law that applies to development use, or
occupancy of or conditions at the FC Project Area.

“Applicable Lender Protections” means provisions of DDA Art 18 (Lenders’ Rights), VDDA Art 16
(Financing; Rights of Lenders), and PL Art 40 (Mortgages) that protect the rights of Permitted
Lenders making loans to Borrowers to finance Improvements at the FC Project Area.

“Applicable Port Laws" means the Burton Act as amended by AB 418, the statutory trust imposed by the
Burton Act, Charter Appendlx B, and the common law public trust for nawgatlon commerce, and
fisheries.

“Appralsal Instructions” means directions to Qualified Appraisers substantially in the form of
DDA Exh D4. :

“Appraisai Notice” means a notice from Developer to the Port initiating the appraisal process for an
Option Parcel under DDA § 7.3 (Option Parcel Appraisals).

“Approved Arbltrators Pool’ means DDA Sch 1, as revised under DDA § 10.1 (Arbltrators)

“Approved Payment’ means any or all of the final Entitlement Cost Statement, Approved Payment
Request, or Approved Requisition, as appropriate in the context.

‘Approved Payment Request” means a Payment Request in the form of AA Exh C for Horizontal
Development Costs of Horizontal Improvements that the Chief Harbor Engineer has approved or
is deemed to have approved under AA § 4.2(c) (Deemed Approval). .



“Approved Requisition” means a Requisition in the form of FP Exh B for Horizontal Development Costs
(other than for Horizontal Improvements) that the Port Director has approved under FP § 2.2(b)
(Requisitions).

“Arbitration Start Date” means the date on which a selected Arbitrator confirms in writing to the Parties
that the Arbitrator is available and willing to serve.

“Arbitrator” means the neutral party who will preside over any arbitration proceeding regarding a
Transaction Document.

“Architect” means the licensed architect of record for any Improvements.

‘Architect’s Certificate” means a certificate .signe'd by the Architect verifying that a Vertical Developer
has completed the specified Vertical Improvement under the Construction Documents.

“Area Median Income” when used in reference to Inclusionary Units and BMR Units means the current
.unadjusted median income for the San Francisco area as published by HUD, adjusted solely for
Household Size. If HUD ceases to publish the AMI data for San Francisco for 18 months or
more, MOHCD and Developer will make good faith efforts to agree on other publlcly available and

_ credible substitute data for AMI.

"Army Corps” means the Army Corps of Englneers

“Artist Transition Plan” means a transition plan for the Noonan Tenants prepared in accordance with
DDA § 7.13(c) (Artist Transition PIan)

“Arts Building” means a new building on Parcel E4 With space dedicated and restricted to arts/light
industrial uses in accordance with DDA § 7.12 (Arts Building) and the Arts Program, which may
include the Noonan Replacement Space.

‘Arts Bunldmg Account’ means the segregated account in the Facilities Special Tax Fund that the Port
will establish with the Special Fund Trustee to receive, administer, and disburse Arts Building

Special Taxes as specified in the Financing Plan. ”

“Arts Building Costs” means all reasonable and customary hard and soft costs to build the Arts Building.

“Arts Building Funding” means Arts Building Proceeds that the Port will provide to fund the Arts Building
if conditions in DDA § 7.12 (Arts Building) are met. '

“Arts Building Proceeds” means the Arts Building Special Taxes and any Mello-Roos Bond Proceeds
secured by the Arts Building Special Taxes, which may be used in accordance with DDA § 7.12
(Arts Bu1ld|ng) to finance:

(i) the Noonan Replacement Space;
(ii) " the Arts Building provided certain conditions are met as set forlh in the Financing
Plan; and
(i) community facilities provided the CF Conditions are met; or I
(iv) a public building on Parcel E4.

“Arts Building Schedule” means a schedule that Developer maintains to account for the application of
funds to the Arts Building Funding.

“Arts Building Special Taxes” means Improvement Special Taxes that are levied to finance the Noonan
Replacement Space and, under certain conditions, the Arts Building Funding and the community
facilities in accordance with the RMA for:

(i) the Pier 70 Leased Property CFD; or
(i) °  the Pier 70 Condo CFD.
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_“Arts Master Tenant” means a master tenant of the Arts Building that meets the qualifications set forth in
DDA § 7.12(h) (Arts Master Tenant Qualifications).

“Arts Program" means the eligible uses and arts tenant qualifications for the Arts Building, which are
described in DDA Exh B6.

“As-Built Drawings” means Permit Set drawings and specifications of Improvements in their final form
and as-built field documents prepared during the course of construction.

“Assessed Parcel” means a Taxable Parcel that meets all four of the following conditions:

(i) one or more buildings have been constructed or rehabilitated on the Taxable
Parcel for which the Port has issued a TCO;
(ii) ' the building_s have been finally assessed:
' (iii) the Assessor has levied ad valorem taxes on the Taxable Parcel; and
(iv) at least one year of ad valorem taxes levied under clause {iii) have béen paid.

“Assessed Parcel Credit Report® means a report that the CFD Administrator will prepare for the
Treasurer-Tax Collector that specifies the amount of the Facilities Special Tax Credit to be
applied to Assessed Parcels. '

"Assessment Shortfall means the positive difference between:

(i) the amount of property taxes that would have been levied on a Taxable Parce! by
: application of the ad valorem tax on its Baseline Assessed Value, as escalated to
the date of determination by annual increases and reassessment following a
transfer; and

\

(i) the amount of property taxes actually levied on the Taxable Parcel after
Reassessment.

3

“Assessor’ means the Assessor-Recorder of the City and County of San Francisco.

‘Assignment’ means to assign, convey, or otherwise transfer any part of the assigning party’s interest in
the DDA as permitted under an Assignment and Assumption Agreement.

“Assignrﬁent and Assumption Agreement’ means an agreement in the form of DDA Exh D8 orin a
form otherwise mutually acceptable to the Parties.

“Associated Public Benefits” means the Developer Construction Obligations identified as Associated
Public Benefits in the Schedule of Performance and Public Benefit Costs.

“attorneys' fees” means reasonable attorneys’ fees and related costs incurred in an action oras

’ otherwise indicated in the DDA, including all costs of litigation, such as fees and related costs of
attorneys, consultants, testing,.and experts, litigation costs of the action, and costs for document .
copying, exhibit preparation, carrlers postage, and communlcatlons

“Available Credit Tax Increment” means

(i) Project Tax Increment on deposit with the Special Fund Trustee that is available to pay
Special Debt Service on Mello-Roos Bonds, as determined under FP § 6. 5(h)
(Application of Tax Increment to Special Debt Service); or

(i) the sum of PrOject Tax Increment and Port Tax Increment from Historic Building 12 or
Historic Building 21 on deposit with the Special Fund Trustee that is available to pay
Special Debt Service on Mello-Roos Bonds issued to finance the applicable Historic
Building Feasibility Gap, as determined under FP § 6.5(h) (Application of Tax Increment
to Special Debt Service) and FP § 11.1(b) (Application of HB Tax Increment to Specnal
Debt Service).

“AWSS" means the City's auxnllary water supply system
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“base flood” means a 100-year flood.

“Baseline Assessed Value” means the final assessed value of a Taxable Parcel in the SUD after the
Chief Harbor Engineer issues the related Temporary Certificate of Occupancy or Final Certificate
of Occupancy.

“Basis of Design Report’ means a type of Improvement Plan for Horizontal Improvements that wiII be
generally in the form of ICA Att B.

“BCDC” is an acronym for the San Francisco Bay Conservation and Development Commission.

“BMR Credit” means a credit equal to the number of BMR Units anticipated to be developed on each
' Affordable Housing Parcel in a Phase for purposes of calculating the Interim Affordabie
"Percentage. BMR Credit will be given for an Affordable Housing Parcel only on the applicable
Affordable Housing Parcel Completion Date. Unless the Parties agree otherwise, Parcel C1B will
have 142 BMR Credits, Parcel C2A will have 105 BMR Credits, and Parcel K South will have
80 BMR Credits.

“BMR Unit" as defined in the Affordable Housing Plan means a below-market-rate Residential Unit
constructed in an Affordable Housing Project.

“‘BMR Unit” excludes Inclusionary Units.

“Board of Supervisors” means the legislative branch of the City and County of San Francisco with all-
powers and authority granted under the Charter and state law..

“Bona Fide Institutional Lender” means any one or more of the following, whether acting in its own
interest and capacity or in an agency or a-fiduciary capacity for one or more persons, none of
which'need be Bona Fide Institutional Lenders: '

(i) a savings bank, a savings and loan association, a commercial bank or trust
-company or branch thereof, an insurance company, a licensed California finance

lender, any agency or instrumentality of the United States government or any
state or city governmental authority, a real estate investment trust, a religious,
educational or charitable institution, -an employees’ welfare, benefit, pension or
retirement fund or system, an investment banking, merchant banking or
brokerage firm, or any entity directly or indirectly sponsored or managed by any
of the foregoing, or other lender, all of which, at the time a Permitted Lien is
recorded in favor of such entity, owns or manages assets of at Ieast $500 million
in the aggregate or the equivalent in foreign currency; or

(i) an Affiliate of an entity described in clause (i).

“Bond Counsel” means an attorney or firm of attorneys with experience in public finance matters that has -
been engaged by the City or the Port.

“Bond Proceeds” means proceeds of any Bonds that are available for disbursement after funding the
costs of issuance, capitalized interest, reserves, and any other amounts specified in the
applicable Indenture,

“Bonds” means any bonds or other forms of indebtedness secured and payable by one or more of
_Housing Tax Increment, Mello-Roos Taxes, or Tax Increment issued on behalf of any fmancmg
district, to implement the Fmancrng Documents.

“Books and Records” means books and records that Developer and the Port will prepare and maintain
under FP § 9.5 (Books and Records).

“Borrower’ when used in reference to a Permitted Lien means:
(i) ' Developer;

(i) a Vertical Developer;
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(i)  a permitted Transferee with rights and obligations under the DDA 'directly or through a
Vertical DDA or an Assignment or Assumption Agreemeit or both; or

(iv)  aperson that holds a direct or indirect Controlling Interest in any of the above.

“Breaching Party” means a Party alleged to have commltted an Event of Default or to be.in Material
Breach under the DDA.

"Building 11" means the structure in Pier 70 that currently houses the Neonan Tenants. .
“Building 11 Relocation Plan” is defined in DDA_ § Section 7.23(a) (Potential Relocation of Building 11).
“Building 11 Site” means the site of Building 11 and certain adjacent areas as depicted in ML Exh A-2.

“Building 21 Site” means the site of Historic Bunlding 21 and certain adjacent common areas depicted in
ML Exh A-2.

"Burton Act’ means Assembly Bill 190 (stats. 1968, ch. 1333), authorizing the State to grant tidelands
and submerged lands comprising San Francisco Harbor to San Francisco under the management
and control of the Port Commission.

“Capital Costs” means the sum of Horizontal Development Costs funded by Developer Capital (as
reflected in the Developer Capital Schedule), Port Capital (as reflected in the Port Capital
Schedule), plus accrued Developer Return or Return on Port Capital, as applicable, on the date
of determination. .

“Capital Improvements Account’ means a subaccount of the Facilities Special Tax Fund of the Special
Fund Trust Account that the Pier 70 CFDs will establish; as described in the Financing Plan.

“cash” means United States currency delivered in legal tender or other forms of |mmed|ately available
funds.

“CEQA’ is an acronym for the California Environmental Quality Act (Cal. Pub. Res. Code §§ 21000—
21189.3). '

“CEQA Findings” means findings adopted under CEQA Laws in connection with the Project Approvals.

“CEQA Guidelines” means the California Guidelines for Implementation of CEQA (Cal. Admin. Code
§§ 15000-15387).

“CEQA Laws” means CEQA, the CEQA Guidelines, and the CEQA Procedures.
“CEQA Procedures” means Admlnlstratlve Code chapter 31.
“CF Conditions” means all of the following: .

Gy no-Third-Party Challenge is pending;
(i) . the City has approved the location and condltions of the community facilities;
(i) ' the funding for the community facility will be administered by the City or a City
Agency; and
(iv) - the community facility receives a building permit.

" “CF Election” means the Port’s notice that the City will accept Developer's proffer of Commumty Facmty
. Space under clause (i) of DDA § 7.19(c) (Exercise of Right).

“CFD" is an acronym for a community facilities district or a special tax district formed under CFD Law and,
when preceded by a name, means the real property in any CFD in the SUD. References to a
CFD also mean the dlstrlct itself and any area within it designated as a Zone, if required by the
context.
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“CFD Admlmstratwe Costs“ means the proportionate share of reasonable costs that the Port, as CFD
Agent for each CFD in the SUD, actually incurs and pays for:

(i) services of any Indenture Trustee (including its counsel) for any Bonds that the
City issues for any CFD described in the Financing Plan;
(ii)) " marketing or remarketing Bonds; and '
(iii)) . all other reasonable administrative services provided by the Port, any CFD

Administrator, the City, the Special Fund Trustee, and any other third-party
professionals necessary for the Port to perform its duties under the DDA, the Tax
Allocation MOU, the Special Fund Administration Agreement, and each'RMA.

“CFD Administrator’ means a special tax_consultant or any other person that the Director of Public
Finance or the Port Director, as applicable, designates to administer Mello-Roos Taxes from any
CFD according to the applicable RMAs.

“CFD Agent’ means the Port, acting on-behalf of each CFD.

“CFD Formation Proceedings” means, with respect to'ea(:h CFD, the proceedings taken by the Board of
Supervisors to form the CFD.

"CFD Goals" means the Local Goals and Policies for Community Facilities Districts, approved by Board
of Supervisors Resolution No. 387-09 on October 6, 2008, as amended from time to time solely to -
the extent required under CFD Law or other controlling state or federal law.

“CFD Improvements” means Horizontal Improvements financed by ‘Mello-Roos Bond Proceeds and
Improvement Special Taxes.

“CFD Law" means the San Francisco Special Tax Financing Law (Admin. Code ch. 43, art. X), which _
incorporates the MeIIo Roos Community Facmtles Act of 1982 (Cal. Gov't Code §§ 53311-53368).

“CFD Report” means the annual report that a CFD must f|le with the Treasurer—Tax Collector under CFD
Law. :

“Change to Existing City Laws and Standards” means any change to Existing City Laws and
Standards or other laws, plans, or policies adopted by the City or the Port or by voter initiative
after the DA Ordinance Effective Date that would conflict with the Project Approvals the
Transaction Documents, or Applicable Port Laws as specified in DA § 5.3 (Changes to Existing
City Laws and Standards). :

“Change to Existing City Laws and Standards” excludes regulations, blans and
policies that change only procedural requ:rements of Existing City Laws and
Standards. : .

_“Chapter 56" means Administrative Code chapter 56, which the'Board of Supervisors adopted under the
Development Agreement Statute. . :

“Charter” means the Charter of the City and County of San Francisco adopted on November 7, 1995, as’
amended and in effect on the Reference Date.

“Chief Harbor Engineer” means the Port's Deputy Director, Engineering, or his designee.

“City” means the City and County of San Francisco, California, a mummpal corporation organized as a
charter city under the California Constitution.

“City Agency” means any public body or an individual authorized to act on behalf of the City in its
municipal capacity, including the Board of Supervisors or any City commission, department,
bureau, division, office, or other subdivision, and officials and staff to whom authority is -
delegated, on matters within the City Agency's jurisdiction. '

“City Delay Notice” means a notice from Plenning to the Port that the City has reasonably determined
that delaying office development at the 28-Acre Site is necessary to allow the City to balance its
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plannlng objectives for Pending Projects elsewhere in the City under procedures described in
DDA Exh AS.

“City Engmeer means the person deS|gnated by the Director of Public Works under the Administrative
Code.

“City Fiscal Year" means the period beginning on July 1 of any year and ending on the following
June 30.

“City General Fund” means San Francisco's general operating fund, into which taxes are deposited,
" excluding dedicated revenue sources for certain municipal services, capital pro;ects and debt
‘service.

“City Law” means any City ordinance or Port code provision and implementing regulations and policies
governing zoning, subdivisions and subdivision design, land use, rate of development, density, _
building size, public improvements and dedications, construction standards, new construction and
use, design standards, permit restrictions, development impacts, terms and conditions of
occupancy, and environmental guidelines or review at the FC Project Area, including, as

. appllcable
(i) the Waterfront Plan and the Design for Development;
(i) - the Construction Codes, applicable provisions of the Planning Code, including
Planning Code sectlon 249.79 and Zoning Maps, the Subdivision Code, and the
General Plan
(iii) local Environmental Laws and the City's Health Code; and
(iv) the Other City Requirements (DDA Exh A7).

“City Party” means the City, |nclud|ng the Port and Other City Agencies, and their respective Agents
. including commissioners, supervisors, and other elected and appointed officials.

"“City Share of Tax Increment” means 64.59% of Gross Tax Increment on the Reference Date.

“citywide” means all real property W|th|n the territorial limits of San Francisco, not |nclud|ng any property
. owned or controlled by the United States or the State that is exempt from City Law.

"“Claim” means a demand made in an action or in anticipation of an action for money, mandamus, or any'
other relief available at law or in equity for a Loss arising directly or indirectly from acts or
omissions occurring in relatlon to the 28-Acre Slte Project or. at the 28-Acre Site durlng the DDA
Term.

“Claim” excludes any demand made to an insurer under an insurance policy or to an
Obligor of Adequate Security. :

“Close of Eecrow " “Close Escrow,” “Close,” and “"Closing” mean that all conditions to a Port
" conveyance of a Development Parcel have been satisfied or walved and actlons required to effect
" the conveyance are complete.

“Closing Date” means Developer’s projected date to Close Escrow on the Master Lease under
DDA § 8.5(b) (Closing Deliveries). ;

“Closing Deadline,” means the date that is 90 days before the Outside Date for. Commencement of
Construction of the Phase 1 Improvements, as set forth in the Schedule of Performance.

“CLTA" is an acronym for the California Land Title Association.

“‘Commence Construction” means the start of substantial physical construction as part of a sustained
and continuous construction plan.

“Commercial Parcel” means a Development Parcel on which office and other nonresidential uses are
permitted in the SUD, excluding the Public Use Parcels.
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“Commercial Test Parcel”’ means an Option Parcel that is selected under DDA § 4.5(a) (Timing) to
_ determine whether a Down Market Delay has occurred with respect to commercial-office use.

“Common Control” means that two persons are both Controlled by the same other Person.

“Community Benefits Costs” means Arts Building Funding and costs-of Community Facilities Space and
Noonan Replacement Space funded by Developer Capital, plus accrued Developer Return.

© “Community Facility Space” means space that the City may sublease for community facilities under
DDA § 7.19(a) (Right to Sublease).

“Completed Affordable Housing Parcel’ means an Affordable Housing Parcel for which Developer has
satisfied the requirements of AHP § 3.3(a) (Required Improvements)

“Completed Residential Unit" means a Residential Unit in the AHP Housing Area for which the Port has
issued a TCO.

_“Component as defrned in the CFD Law means:

(i) for a Horizontal Improvement with an estimated cost of over $1 m|II|on a discrete
portion or phase that may be financed whether or not the Component is capable
of serviceable use; or

(i) . for a Horizontal Improvement with an estimated cost of $1 million or Iess a
-discrete portion or phase that may be frnanced when the Component is capable
of serviceable use.

“Condo Transfer Fee” means a fee payable to the Port at the Close of Escrow for any Condo Unit
- owner’s sale of 50% or more of the ownership interests in the Condo Unit.

“Condo Unit" means a Residential Unit that is intended to be offered for sale in fee for individual
ownership, which will be treated as a Taxable Parcel in the Financing Documents.

“Consent” means Developer's or a City Agency'’s consent to the Transactlon Document to which the
Consent'is attached.

_ “Consolidated Response Date’ means three days after the date on which the Port receives comments
from all Other City Agencies under ICA § 4.4(h) (Delivery of Compiled Comments).

“Construction Codes” means the Port Building Code and all Municipal Codes regulating construction of
new Improvements and alteration or rehabilitation of existing Improvements, including the
International Building Code and the California Building Code to the extent mcorporated and as
modified by the Port Commission or the Board of Supervisors.

“Construction Document” means any Improvement Plan or Master Utilities Plan submitted to the Port or
the City in accordance with the ICA or the DDA.

“Constructron Permit” means:

(i) _ * for Horizontal improvements, any permit that Developer must obtain from the
Port or Other City Agencies before Commencement of Constructron at the
28-Acre Site; and

(i) for Vertrc_al Improvements, building permits or site permits and addenda.
“Control” of an entity means that a person holds any of the following:
(i) - ownership of more than 50% of the entity's equity interests;

(ii) the right to dictate its mejor decisions, subject to customary rights of
non-controlling partners or members; or

iii) the right to appoint 50% or more of its managers or directors.
“Controller” means the Controller of the City and County of San Francisco.
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“Controlling Interest” means the interest held by a person with the power to Control an entity.
“convey” means to transfer an interest in real property by Parcel Lease, deed, or other instrument.

“conveyance agreement’ means a Vertical DDA, Parcel Lease, grant deed, quitclaim deed, or any
implementing documents (such as recorded covenants) used to convey Development Parcels to
Vertical Developers under the DDA.

“Costa-Hawkins Act” means the Costa-Hawkins Rental Housing Act (.Cal. Civ. Code §§ 1954.50-
1954.535).

“costs” means actual and reasonable expenses, fees, and other charges directly arising from or relating
to the matter giving rise to a right to payment.

“CPA” is an acronym for an independent certified publlc accounting f|rm approved by the Port and
Developer or Obligor, if applicable. )

“CPI" is an acronym for the Consumer Price Index for All Urban Consumers in the San Francisco-
Oakland-San Jose region (base period 1982-1984=100) that the United States Department of
Labor, Bureau of Labor Statistics, publishes in February, April, June, August, October, and
December of each year. If the index is changed after the Reference Date to use a different base
year, CPI will be calculated using the published conversion factor. If publication is discontinued
and not replaced, the Parties will confer to reach agreement on-a substitute measure. .

“CPI (Residential)” means the portion of the CPI for the “Housing” expenditure category only.

“Credit Bid" means a Vertical Developer Affiliate’s deemed payment of Land Proceeds to the Port,
subject to the limitations and conditions of FP § 3.3 (Right to Credit Bid) and FP § 3.4 (Amount of
Credit Bid) or the act of paying by the deemed payment when used as a verb.

.. “Credit Bid Determination Date” means 15 days before Developer exercises an Optlon on an Option
Parcel.

*Cumulative IRR" means Developer s cumulative internal rate of return calculated through the date of
determination.

“Current Assessed Value" means a Taxable Parcel's Baseline Assessed Value as escalated or
reassessed on the date of. determlnatlon

“Current Parcel’ means an Assessed Parcel for which no delinquencies exist under the most récent ad
valorem tax bill. 5

,"Current Phase” means the Phase of the 28-Acre Site Project during which an event or determination
occurs.

“"CWAG” means the Port of San Francisco's Central Waterfront Advisory Group.
‘DA’ is an acronym for the Development Agreement.

“DA Laws" as defined in DA Recital F means the Development Agreement Statute, Chapter 56, and the
DA Ordinance.

“DA Ordinance” means Ordinance No. 224-17 adopting the Development Agreement, incorporating by
reference the CEQA Findings, public trust findings, and General Plan Consistency Findings for
the 28-Acre Site Project, waiving specified provisions of the Municipal Code, and authorizing the
Planning Director to execute the Development Agreement on behalf of the City.

"DA Ordinance Effective Date” as defined in DA § 2.1 (Effective Date) means December 15, 2017.
“DA Requirements” as defined in DA § 5.2(a) (Agreement to Follow) means:

) Project Approvals;

(i) the Transaction Documents; and
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(iii) ' all Exlstlng City Laws and Standards, subject to DA § 5.3 (Changes to EX|st|ng
City Laws and Standards).

“DA 8uccessor as defined in DA § 10.1 (Successors Rights) means Vertical Developers and
Developer's and Vertical Developers’ successors. .

“DA Term” means the term of the Development Agreement, which applies separately to horizontal
development and vertical development, as described in DA § 2.2 (DA Term).

“DBI” is an acronym for the City's Department of Building Inspection.

“DDA" is an acronym for the Disposition and Development Agreement between the Port and Developer
specifying the terms and conditions for Developer's master development of the 28-Acre Site. .

“DDA Term” means the period beglnnlng on the Reference Date. and ending when the DDA expires by its
own terms or by early termination.

“debt’ means, ‘when required by the context, financial obllgatlons as deflned in section 53395.1 and
sectlon 53395.8(c)(4) of the IFD Law.

“debt service” means the principal and interest payable on Bonds under an Indenture.

“debt service" excludes capitalized interest and any other amounts that are funded from
gross bond proceeds for the payment of debt service before net bond proceeds
are available for disbursement under an Indenture when used in reference to
payments to be funded with Mello-Roos Taxes or Tax Increment in any year, or
other capital requirements of the debt such as funding and replenishment of
reserves, administrative costs, and coverage ratios.

“defend” when used in reference to a Claim means the defense, compromise, or other resolution of the
Claim in or outside of an action. :

“Deferred Infrastructure” means the Horizontal Improvements included with the Permit Set approved in
compliance with all Applicable Laws that may be constructed, completed, and accepted in
connection with the associated Vertical Improvements but separate from the rest of the other
Horizontal Improvements approved in the Permit Set, but only upon agreement and approval by
the Permitting Agency and an Acquiring Agency and in compliance with all Applicable Laws. Any
approved Deferred Infrastructure other than Public Spaces in Park Parcels must be constructed -
and completed no later than the associated Vertical Improvements. Any approved Deferred

" Infrastructure for Public Spaces in Park Parcels will be completed no later.than the applicable
Outside Date for Completion in the Schedule of Performance.

“Deferred Infrastructure” excludes utility improvements and fixtures customarily
installed as part of a Vertical Improvement.

“Deferred Infrastructure Zone" as defined and further described in DDA § 15.6(b) (Deferred
Infrastructure Zones) means areas in which Deferred Infrastructure will be constructed, as
identified by Developer in each Phase Submittal and Basis of Design Report. '

“Design Advisory Committee” means a Port Director-appointed committee composed of qualified .
design professional to make design recommendations to the Port Commission on Schematic
Design Applications under DDA § 13.6(d) (Review of Complete Applications).

“Design for Development” means the Pier 70 Design for Development that the Port Commission and the
Planning Commission approved by Resolution No. 17-45 and Motion No. 19980, respectively.

“Developed Property” means, in any City Fiscal Year, Taxable Parcels that are categorized as such in
the RMA for the Pier 70 CFD in which the parcels are located.

“Developer’ means FC Pier 70, LLC, a Delaware limited liability company, together with |ts permitted
successors and assigns.
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“Developer Audit” means a financial review performed by a CPA on behalf of Developer under
FP § 9.4(b) (Developer Audit).

‘Developer Balance® means the sum of Developer's unreimbursed Horizontal Developmeni Costs up to
the date of determination as shown on the Developer Capltal Schedule, plus accrued and unpaid
Developer Return.

~ “Developer Balance” excludes vertical development costs, the Arts Building Funding,
and the Historic Building Feasibility Gap.

“Developer Capital” means funds expended by Developer under the Financing Plan on Horizontal
Development Costs. -

“Developer Capital Schedule” means an accounting schedule that Developer maintains that shows:
(i) the expenditures and. reimbursements of Developer Capital; and .

(ii) accrued and unpaid Developer Return, for all Phases of the 28-Acre Site Project
individually and in the aggregate, which will be used to determine the Developer
Balance at any given time. .

“Developer Closing Costs” means the Escrow costs customarily assigned to a real estate buyer or
ground lessee, such as escrow and all associated fees, title insurance premiums and
endorsement charges, transfer taxes, ad valorem taxes and assessments, if any, prorated. as of
the applicable Closing Date. '

“Developer Construction Obligations” means Developer's duty under the DDA to perform or provide, in
accordance with applicable Project Requirements and Regulatory Requirements, for:

(i) construction of the Horizontal lmﬁrovements for Phase 1, which is a
: nontransferable obligation under DDA § 6.1 (Transfer Limitations in Phase 1);
. (i) construction of the Horizontal Improvements for ali other Phases;
' (iiiy - rehabilitation of the Historic Buildings for reuse in accordance with the
Secretary’s Standards;
~(iv) Developer Mitigation Measures; and
v) Associated Public Benefits.

“Developer Construction Obligations® excludes Port Improvements and any Deferred .
Infrastructure, Developer Mitigation Measures, and Associated Public Benefits
that any Vertical Developer will construct or provide in accordance with its
Vertical DDA.

“Developer Marketing Costs” means costs associated with marketing the 28-Acre Site Project, including -
interim activation, events associatéd with openings of public improvements and other activities
that benefit Project land and user absorption, overall Pier 70 site branding and recognition,

" subject to a maximum of $920,000 (NPV 2018$) in reimbursable costs unless otherwise
approved by the Port in its sole discretion.

_ “Developer Marketing Costs” exclude expenditure of funds.received from the Master
Marketing Fee. :
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“Developer Mitigation Measure” means any Mitigation Measure in the MMRP (DDA Exh A6) that is
identified as the responsibility of the “project sponsors” that arises in connection with Developer’'s
obligations under DDA § 14.8(a) (Horizontal Improvements), or otherwise undertaken by

- Developer at its expense, excluding Mitigation Measures that are specific to the construction or
operation of particular Vertical Improvements that are otherwise the.responsibility of the Vertical
Developer. .

“Developer Party” means Developer and its direct and indirect partners, members shareholders,
officers, and Affiliates, individually or collectively.

“‘Developer pass-through” means a Horizontal Development Cost that is paid directly to one or more of
Developer's contractors, consultants, or suppliers, or to a Vertical Developer obligated to
" construct Deferred Infrastructure, at Developer’s direction in a Payment Request.

“Developer Quarterly Report” means a quarterly financial report on the 28-Acre Site Prolect by Phase
as described in FP § 9.1(b) (Developer Quarterly Reports).

“Developer Reimbursement Obligations” means Developer's duty under the DDA to indemnify the Clty
Parties and pay Port Costs and Other City Costs.

' “Developer Reimbursement Obligations” excludes Developer’s use of Developer
Capital to finarice Horizontal Improvements.

“Developer Return” means a return that results in an 18% Cumulative IRR, calculated quarterly on
unreimbursed Developer Capital as shown in the sample calculation in FP Sch 2. Under the
Financing Plan, Developer Return accrues on: .

(i) Entitlement Costs incurred up to the Reference Date, added together in the
Entitlement Sum;
(ii) Entitlement Sum from the Reference Date to the date paid in full; and .
(iii) unreimbursed Horizontal Development Costs from the date that Developer incurs

the costs until repaid in full.

‘Developer ROFR" means a right of first refusal in favor of Developer under clause (||) of DDA § 7.5(b)
(Offering Document), which it may exercise in any Public Offering of an Option Parcel if the
highest third-party offer exceeds the Down Market Threshold for the parcel but is less than its Fair
Market Value.

“Developer Share” means 45% of the Interim Satisfaction Balance or Project Surplus, as applicable.

“Development Agreement” means the agreement that the City entered into with Developer under
Chapter 56 and the Development Agreement Statute between specifying the entitiement rights
that the City agreed to vest in Developer for development of the 28-Acre Site by adoption of the
DA Ordinance. .

“Development Agreement Statute” means California Government Code sections 65864-65_869.5.

“Development Opportunity” means Developer's development rights under the DDA that the Port
terminates-under DDA § 12.8 (Effects of Termination on Development Rights).

"DeveIOpment Parcel” means a buildable parcel in the SUD, including each Option Parcel.

“Director of Public Finance” means the director of the Public Finance Division of the Controller's Office.
“Director of Public Works” means the Director of San Francisco Public Works.

“Director of Transportation” means the Director of tne San Francisco Municipal Transportation Agency.

“Disputin.g Party” means a person affected by a dispute that is subject to DDA Art 10 (Resolution of
Certain Disputes).

“district” means any of the public financing districts described in the Financing Plan.
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“Down Market" means a period of economic and other conditions causing a significant decline in the real-
estate market, as determined under DDA § 4.5 (Down Market Delay Procedures).

“Down Market Delay” means an Excusable Delay meeting the criteria in DDA § 4.5 (Down Market Delay
Procedures).

“Down Market Notice” means a Party’s notice delivered under DDA § 4.5(a) (Timing).

“Down Market Test” means the procedures in DDA § 4.5 (Down Market Delay Procedures) by which the
Parties have agreed to determine whether a Down Market exists.

“Down Market Test Date” means the date a Down Market Test is final.

“Down Market Threshold” means 85% of the Land Value Indicator in the Initial Summary Proforma, as
escalated to the Down Market Test Date under clause (i) of DDA § 4.5(c) (Down Market Test).

“Early Lease Parcel” means the first Opﬁon Parcel to be conveyed to a Vertical Developer Affiliate by
Parcel Lease in each of Phase 1 and Phase 2 under DDA § 2.2(f) (Early Lease Parcels).

“Early Mello-Roos Bonds” means Mello-Roos Bonds that the City issues on behalf of the Pier 70 CFDs
. to flnance Phase Improvements at the Port's request early in a Phase.

“Easement Action” means any proceeding to abandon, remove, relocate, or otherwise modify a Street
and Utility Easement to permit construction of Phase Improvements in accordance with
DDA § 8.1(e) (Street and Utility Easements).

“eligible” means Entitlement Costs, Capital Costs, and Interest on Land Proceeds that may be paid from
Public Financing Sources under Governing Law and Policy.

“ENA" is an acronym for the Exclusive Negotiation Agreement dated as of July 12, 2011, between the
Parties, as.amended by the First Amendment to Exclusive Negotiation Agreement dated as of
January 14, 2014, and the Second Amendment to Exclusive Negotiation Agreement dated as of
April 28, 2015.

“Encumbered Property’ means the specific real property interest in the 28-Acre Slte that is the collateral
under a Permitted-Lien.

“Engineer’ means the licensed engineer of record for Horizontal Improvements.

“Entitlement Cost Statement” means Developer's report on Entitlement Costs, prepared by a third party
or subject to third-party review, as updated under FP § 2.3(a) (Entitlement Cost Statement). -

“Entitlement Costs” means Soft Costs actually incurred and paid by the Developer between July 12,
2011, and the Reference Date to entitle the 28-Acre Site Project, including:

(i) preliminary planning, design work, and due diligence;

(ii) environmental review under CEQA,; '
(iii) negotiating the financial and other terms of the Transaction Documents; and
(iv) obtaining Projeét Approvals, including community outreach.

‘Entitlement Costs" excludes any costs Developer incurred to Iobby or campalgn for
any ballot measure affecting the 28-Acre Site Project.

“Entitlement Suﬁ" means the sum of the Entitlement Costs and accrued Developer Return up to the
Reference Date as shown in the final Entitlement Cost Statement.

“Environmental Covenants” means certain deed restrictions that the Water Board approved in the Port’s
Feasibility Study and Remedial Action Plan and a Risk Management Plan for Pier 70, which
impose conditions under which the Water Board will allow certain land uses to occur at

- designated portions of the 28-Acre Site.
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" “Environmental Delay” means an Excusable Delay caused when:

(i) the Port or the City is required to conduct additional environmental review or -
' prepare additional environmental documents after the Planning Commission and
Port Commission have certified the Final EIR and City staff has filed a notice of
determination; ' .

(ii) a third party files an action challenging the certification or sufficiency of the Final
EIR or any other additional environmental review, even if development activities
are not stayed, enjoined, or othenmse prohibited;

(iii) the unanticipated need to mvestlgate remediate, or otherwise correct prewously
unknown environmental or geotechnical conditions on or affecting any portion of
the FC Project Area, but only if the conditions were not reasonably discoverable
in the course of Developer's due diligence before the Reference Date; or

(iv) - the unanticipated need to comply with any Mitigation Measures adopted for the
: 28-Acre Site Project for conditions on or affecting any portion of the FC Project
Area, but only if the conditions were not reasonably discoverable before the
Reference Date and by their nature require a delay or work stoppage for
investigation, remediation, or related activities, as long as the Party claiming
delay is proceeding in a diligent manner to resolve the unforeseen issues.

“Environmental Law" means any law pertaining to handling, release, or remediation of Hazardous
Materials, conditions in the environment, including structures, soil, air, bay water, and
groundwater, the protection of the environment, natural resources, wildlife, and human health and
safety, industrial hygiene and employee safety, and community right-to-know requirements,
including CEQA, the Mitigation Measures, and the Environmental Covenants, applicable to the
28-Acre Site or related to the work being performed under the DDA or any conveyance
agreement.

“Environmental Regulatory Action” means any inquiry, investigation, enforcement, remediation,
_ agreement, order, consent decree, compromise, or other action that is threatened, instituted,
filed, or completed by an Environmental Regulatory Agency in relation to a release of Hazardous
Materials.

“Environmental Regulatory Agency” means the United States Environmental Protection Agency, the
United States Occupational Safety and Health Administration, the United States Department of
Labor, any California Environmental Protection Agency board; department, or office, including the
Department of Toxic Substances Control and the Water Board, the California Division of .
Occupational Safety & Health, Department of Industrial Relations, the Bay Area Air Quality
Management District, the San Francisco Department of Public Health, SFFD, SFPUC, the Port,
and any Other Regulator now or later authorized to regulate Hazardous Materials.

“Environmental Regulatory Approval’ means any approval, license, registration, permit, or other
Regulatory Approval required or issued by any Environmental Regulatory Agency, including any
closure permit and any hazardous waste generator identification numbers relating to operat|ons
at any portion of the 28-Acre Site and any closure permit.

“ERAF" is an acronym for the State Educational Revenue Augmentation Fund.

“ERAF Debt Period” means the period ending 20 City Fiscal Years after the City Fiscal Year in which any
IFD subject to a Pier 70 enhanced financing plan first issueés Bonds, during which the IFD may
issue Bonds secured and payable by ERAF Tax Increment under and subject to any exceptions .
in the IFD Law. .

“ERAF Tax Increment” means the county ERAF portion of Gross Tax Increment, which is 25.33% on the
Reference Date, but subject to change through the State’s budget process.

“ERH" is an acronym referring to the City's emergency ride home program.
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“Escrow” and “Escrow Account” mean an account established with an Escrow Agent for the delivery,
recordation, and distribution as applicable of title documents, funds, and any other items
necessary to Close a con\'_/eyance of a real property interest.

“Escrow Agent” meéans a local branch of a title company on the approved list maintained by the Real
Estate Division of the San Francisco General Services Agency selected to handle a conveyance
under the DDA.

“Event of Default” means a Breaching Party’s fallure tocurea noticed breach within the cure period
specified in a Transaction Document.

“exacerbate” when used in reference to Hazardous Materials means any act or omission that increases
- the quantity or concentration of Hazardous Materials in the affected area, causes the increased
migration of a plume of Hazardous Materials in soil, groundwater, or bay water, causes a release .
of Hazardous Materials that had been contained until the act or omission, or otherwise requires
investigation or remediation that would not have been required but for the act or omission.

“Exaction” means any requirement to construct improvements for a public purpose, dedicate a real
property interest, or other burden that the City imposes as a condition of approval to mitigate the
impacts of increased demand for public-services, facilities, or housing caused by a development
project, which may or may not be an impact fee governed by the Mitigation Fee Act, including a
fee paid in lieu of complying with a City requirement.

“‘Exaction” excludes Mitigation Measures and any federal state or regional impositions. .

“Excess Return” means the amount by which Developer,Return or Return on Port Capital exceeds the
Interest Cost Limitation.

*Excluded Transfer” means :
' i a Borrower's grant of a Permitted Lien to a Permitted Lender;
(i) aPermitted Lender's exercise of remedies under a Permitted Lien:

(iiy  the sale, transfer, or issuance of stock that is listed on a national or internationally.
" recognized stock exchange; or

(iv). achange resultlng from death or legal incapacity of an individual.
“Excusable Delay” means an allowed delay in performance caused by an event of Force Majeure
"Excusable Delay” excludes:

(1) Developer's lack of Developer Capital needed for a Phase except when
caused by an event of Force Majeure; '

(2)- Developer's Insolvency; and

3 " an Administrative Delay or Enwronmental DeIay if the Party claiming
delay fails to take required actions or attempt to resolve the issues
causing delay in a timely and diligent manner.

“Exempt Parcel” means any assessor's parcel that is exempt from taxation, including any levy of Mello-
Roos Taxes under an RMA, or under any state or federal tax exempt determination.

“Existing City Laws and Standards” as defined in DA § 5.2(a) (Agreement to Follow) means:
' (i) the Project Approvals;
(i)  the Transaction Documents; and

(i)  all other applicable City Laws in effect on the DA Ordinance Effective, subject to DA § 5.3
(Changes to Existing City Laws and Standards).

~
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“Existing Geotechnical_. Condition” means the physical, geotechnical condition of the 28-Acre Site,
including soils and groundwater conditions, before Developer took possession of the 28-Acre
Site.

“Existing Geotechnical Condition” excludes the Existing Hazardous Material Condition
of the 28-Acre Site.

“Existing Hazardous Material Condition” means the presence or release of Hazardous Materials in, on,
or about any portion of the 28-Acre Site that occurred before Developer took possession of the
28-Acre Site.

‘Experience Requirement” means the Port’s requirement that a proposed Transferee, including its
consultant and management team, have direct and substantial experience (in the Port's
reasonable judgment) as a master developer of projects similar in size and complexity to the
development opportunity being Transferred.

“Facilities CFD" means a CFD or part of a CFD that authorizes the levy of Improvement Special Taxes to
finance eligible Improvements. '

“Facilities CFD Administrative COsts" means CFD Adminlstratrve Costs payable from Improvement’
. Special Taxes in accordance with the applicable RMA.

“Facilities Special Tax Credit" means the amount by which the Potential Facilities Special Tax levy for a
Current Parcel in the Pier 70 Leased Property CFD will be reduced by the application of Allocated
Tax Increment under:

(i) FP § 6.5(h) (Application of Tax Increment to Special Debt Service) for NOI
Property in Zone 1 and Zone 2 of the Pier 70 Leased Property CFD; or
(i) FP § 11.1(b) (Application of HB Tax Increment to Specral Debt Servnce) for

Historic Building 12 or Historic Building 21.

“Facilities Special Tax Fund” means the segregated accounts in the Special Fund Trust Account that
the Port, as CFD Agent, will establish with the Special Fund Trustee to receive, administer, and
disburse Mello-Roos Taxes on behalf of the CFDs through the Special Fund Admrnistratlon
Agreement, which are expected to consist of:

(i) the Pier 70 CFD Facilities Account
(i) the Proi_ect Reserve Account;
iii) the Shoreline Account;
(iv) . the Arts Building Account; and
(V) the Hoedown Yard Facilities Account.

“Facilities Special Taxes” means Improvement Specral Taxes that are levied to finance eligible
Improvements in accordance with the RMA for: .

(i) the Pier 70 Leased Property CFD;
(ii) the Pier 70 Condo CFD; and
(i) the Hoedown Yard CFD. .

“Fair Market Value” means the value conclusion for real property reached according to procedures
' described in the DDA for Development Parcels in the 28-Acre Site, by a proprietary appraisal for
Parcel K North, or by an appraisal submitted by Developer to determine the Historic Building
Value for pUrposes of DDA § 9.2(c) (Effect on Historic Buildings), in each case expressed as the
price that a prospective buyer with reasonable knowledge of the relevant facts would be willing to
pay on the open market for fee title or the leasehold interest that the Port will convey.
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“FC Project Area” means the 28-Acre Site and 20t Street, 21% Street, and 22" Street east of lllinois
Street, and areas outside of the 28-Acre Site where the Developer wnll construct Improvements
serving the 28-Acre Site.

“FC Project Area Maintained Facilities” means the following Improvements, for which Ongoing
Maintenance Costs will be paid by Services Special Taxes levied on Taxable Parcels in-the
Pier 70 Leased Property CFD and Taxable Parcels in Zone 2 of the Pier 70 Condo CFD: -

(i) Public Spaces in the FC Project Area;

(i) Public ROWs in the FC Project Area, including any portion-of the Building 15
' structure over 22" Street, and ' .

(D)} * Shoreline Improvements in and adjacent to the FC Project Area.

“FC Project Area Mamtamed Facilities” excludes any private open space or other
private facilities.

“Federal or State Law Exception” as defined in DA '§ 5.6(a) (City's Exceptions) means a City Agency's
retained police power authority to exercise its discretion under the Project Approvals and
Transaction Documents over matters under its jurisdiction in a manner that is reasonably
calculated and narrowly drawn to comply with applicable changes in federal or state law affecting
the physical environment.

“Fee Value® means the Fair Market Value as defined by California Code of Civil Procedure section -
1263.320 of the fee interest in an Option Parcel used to establish its purchase price.

“FEHA" is an acronym for the Fair Employment and Housing Act (Cal. Gov't Code §§ 12900-12996).
“FEIR" is an acronym for the final EIR for the SUD Project.
“FEMA" is an acronym for'the Federal Emergency Management Agency.

“final” when used to refer to any Project Approval or Future Approval means that:

(i) no administrative or judicial appeal has been filed by the applicable deadline;
/ (ii)' . if an administrative or judicial appeal has been timely filed, the Project Approval
_ or Future Approval has been upheld by a final decision; or
(i) - the Board of Supervisors has certified the results of an eIectlon under the
Elections Code at which a referendum petition regarding a Project Approval is .
rejected

“Fmal Affordable Percentage” as defined in AHP-§ 2.1(a) (Final Affordable Percentage) means 30% or
more of the total number of Residential Units constructed in the AHP Housing Area, at Final
Completion of all Residential Projects, will be Inclusionary Units and BMR Units, taking BMR

. Credits into account.

“Final Appraisal” means the appraisal report that will be used for the conveyance of any Option Parcel,-
which can be either the Joint Appraisal as provided in DDA § 7.3(e) (Joint Appraisal) or the result
of a dispute resolution process under DDA § 7.3(f) (Appraisal Disputes).

“*Final Audit’ means Developer's final financial repon for the 28-Acre Site Prolect as described in
FP § 9.3(b) (Final Audit).

“Final Audit Date” means the'due date for the_ Final Audit under FP § 9.3(b) (Final Audit).

“Final Certificate of Occupancy” means a certificate of occupancy that the Chief Harbor Engineer
issues under the Port Building Code allowing al! portions of a building to be occupied.

“Final Completion of all Residential Projects” means the date that the Chief Harbor Engineer has )
issued a Temporary Certificate of Occupancy for aII Residential Units to be developed in the AHP
Housing Area.
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“Final EIR’ means the environmental impact report for the Project that the Plannlng Commission certified
on August 24, 2017.

“final judgment” means an order, judgment, award, settlement, consent decree, stipulated judgment, or
’ other partial or complete termination of an action with respect to a Claim or a Loss issued by an
administrative, judicial, quasi-judicial, or nonjudicial body that is effective and binding after any
appeal is finally adjudicated and all nghts to appeal have been exhausted or the time to appeal
has expired. )

. “Final Map” means a final Subdivision Map meeting the requlrements of the Subdlwsron Code and the
Map Act.

“Final Option Parcel” means the-last Option Parcel to be developed in the 28-Acre Site.
“Final Phase” means the last Phase of development under the Phasing Plan.

. "Final Port Report“ means the Port’s final financial report for the 28-Acre Slte Pro;ect as descrlbed in
_-FP Art 9 (Reporting).

“Final Transfer Map” means a Transfer Map meeting the requirements for recordation under the
. Subdivision Code and the Map Act.

“Financing Document” means any one or more of the Financing Plan, Appendix G-2, the IRFD
Financing Plan, the RMA for any CFD, the Tax Allocation MOU, the CFD Formation Proceedings
for any CFD, the IFD Formation Proceedings, the IRFD Formation Proceedings, and all related
ordinances and resolutions that the Board of Supervisors adopted in connection wrth the
formation of the Sub-Project Areas, the IRFD, and the CFDs.

Fmancmg Document” includes Appendix G-1 solely in relation to the Waterfront Set— _
Aside requirement under IFD Law.

“Fmancmg Plan” means DDA Exh C1, the part of the DDA that will govern the.application of Project
Payment Sources to meet the Project Payment Obligation and other matters relating to fmancrng
the 28-Acre Site Pro;ect and revenue-sharing. :

F|re Safety Infrastructure” means Horizontal Improvements for utilities serving the 28-Acre Site that will
be under SFFD jurisdiction when accepted.

“First Construct|on ‘Document” means the first Construction Permit issued for a Vertlcal Improvement
that authorizes its construction to begin..

“First Construction Document” excludes any Construction Permit for Site Preparation,

“Flex Parcel” means a Development Parcel that may be developed for residential or commerclal use
' under the SUD.

“Floodplain Management Plan” means the document described in Port Buﬂdlng Code §§ 104A 2.1.1-
104A.2.1.2.

“Floodplaln Ordinance” means the law (Admin. Code art. XX) managing construction in rood -prone
areas of San Francisco and authorlzmg the City's participation in the’ Natlonal Flood Insurance
Program.

“Force Majeure” means an event that is not caused by and is outside the reasonable control of the Party
claiming an Excusable Delay, but only to the extent that the event delays or prevents a Party's
performance and includes:

08 domestic or international events disrupting civil activities, such as war, acts of
terrorism, insurrection, acts of the public enemy, and riots;

(ii) acts of nature, including floods, earthquakes unusually severé weather and
resultlng fires and casualties;
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(i) ' epidemics and other public health crlses affecting the workforce by actions such
: as quarantine restnctlons

(iv) - inability to secure necessary labor, materials, or tools (but only if the Party
claiming delay has taken reasonable action to obtain them on a timely basis) due
to any of the above events, freight embargoes, lack of transportation, or failure or
delay in delivery of utilities serving the 28-Acre Site; '

v) government action or inaction after the Referehce Date that precludes-or
substantially increases Developer's cost to perform or comply with any provision
of the DDA,;

(vi) litigation that enjoins construction or other work on any portion of the 28-Acre

Site, causes a lender to refuse to fund a draw request or to accelerate payment
_on a loan, or prevents or suspends construction work on the 28-Acre Site except
to the extent caused by the Party claiming an extension; -

(vii) Administrative Delay;
(viii) Environmental Delay; and
(ix) . Down Market Delay. .

‘Foreclosed Property” means a real property interest that has transferred through a Lender Acquisition.
“FP" is an acronym fdr DDA Exh C1, the Financing Plan.
“Funding Goals” means the Parties’ financial objectives under FP § 1.2 (Funding Goals).

“Future Annexation Area” means Development Parcels that are designated for possible annexation into
the Pier 70 Leased Property CFD and the Pier 70 Condo CFD, identified as Parcels-E1, F, G, H1,
- H2, C1A, E4, and Parcel K South of the SUD as of the Reference Date.

“Future Approval’ means any Regulatory Approval adopted or issued after the DA Ordinance Effective
Date that is required to begin Site Preparation, construct Improvements in the FC Project Area, or
otherwise implement the 28-Acre Site Project. - -

“FY" is an acronym for “fiscal year” in reference to a City Fiscal Year.
“FYE’ is an acronym for “fiscal year end,” which occurs on June 30 of each City Fiscal Year.
“GAAP" means generally accepted accounting principles consistently applied.

“General Plan” means goals pohcnes and programs for the future physical development of the City, as
adopted by the Planning Commission and approved by the Board of Supervisors, taking into
consideration social, economic, and environmental factors.

“General Plan Consistency Findings” means findings made by the Planning Commission by Resolution
No. 19978 that the 28-Acre Site Project as a whole and in its entirety is consistent with the
objectives, policies, general land uses, and programs specified in the General Plan and the
planning principles in Planning Code section 101.1.

“GMP contract” means a guaranteed maximum price contract or negotlated contract W|th cost—efflmency
measures.

"Governing Law and Policy" when referring to Public Financing Sources collectively or individually as
applicable, means the CFD Law, the IFD Law, the IRFD Law, the Tax Code, the CFD Goals, and
the Port IFD Guidelines.

“Gross Tax Increment” means, in any portion of any financing district authorized to use Tax Increment or
Housing Tax Increment, 100% of the revenue produced by application of the 1% ad valorem tax
against the increase in aggregate assessed values of Taxable Parcels over the base year set
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forth in the IFD Financing Plan or IRFD Financing Plan, as applicable, including all real property
and possessory interest taxes, whether collected on the regular or supplemental tax roll.

“gsf” is an acronym for gross square feet in any structure, as measured under applicable provisions of the
Design for Development. :

“Guaranty’ means a guaranty substantially.in the form of DDA Exh B12, or as revised by agreement of
Developer and the Port Director in their respective sole discretion. :

“handle” when used in reference to Hazardous Materials means to use, generate, process, manufacture,
produce, package, treat, transport, store, emit, discharge, or dispose of a Hazardous Material.

“Hard Cost" means the reasonable and customary out-of-pocket costs actually incurred and paid after
the Reference Date by Developer or the Port in connection with Horlzontal Improvements,

including:
(i) labor and materials;
. (ii) building and site permit fees;
iii) Port permit fees; and
(iv) any other amount specifically identified in the Financing Plan or the DDP\\ as a

Hard Cost (such as Deferred Infrastructure).
“Hard Cost’ excludes: '
( 1 ) Soft Costs.'_
(2) costs incurred before the Reference Date; and

(3) work that must be repaired or replaced at no additional cost due to failure
to satisfy quality, quantity, types of materials, and workmanship in
accordance with Improvement Plans approved under the DDA and ICA.

*Hazardous Material’ means any material, waste, chemical, compound, substance, mixture, or byproduct
« © that is identified, defined, designated, listed, restricted, or otherwise regulated under
Environmental Laws as a “*hazardous constituent,” “hazardous material,” “hazardous waste.
constituent,” “infectious waste,” “medical waste,” “biohazardous waste,” “extremely hazardous
waste,” “pollutant,” “toxic pollutant,” or “contaminant,” or any other designation intended to classify
substances by properties deleterious to the environment, natural resources, wildlife, or human
health or safety, including: -

(i) ignitability, infectiousness, corrosiveness, radioactivity, carcinogenicity, toxicity,
and reproductive toxicity;

(ii) any form of natural gas, petroleum products, or any fraction;

i) ' ashestos, asbestos- containing materials and presumed asbestos-containing
materials; .

(iv) PCBs, PCB-containing materials; and

(v) any other substance that, due to its characteristics or interaction with one or
more other materials, wastes, chemicals, compounds, substances, mixtures, or
byproducts, damages or threatens to damage the environment, natural
resources, wildlife, or human health or safety.

“Hazardous Material Claim” means a Claim arising from the presence, alleged presence, release, or
threatened release of any Hazardous Materials in, on, under, or about any portion of the 28-Acre.
Site

34



. “Hazardous Materials Indemnification” means thé indemnification against Hazardous Materials Claims
and Losses that the Tenant and Related Third Parties must provide under ML Art 19
(Indemnification of Port).

“HB Bonds" means, as applicable, (i) Mello-Roos Bonds issued by the Pier 70 Leased Property CFD that
are secured by Facilities Special Taxes levied on Taxable Parcels of Historic Building 12 in Zone
3 of the Pier 70 Leased Property CFD, and (ii) Mello-Roos Bonds issued by the Pier 70 Leased
Property CFD that are secured by Facilities Special Taxes levied on Taxable Parcels of Historic
" Building 21 in Zone 3 of the Pier 70 Leased Property CFD.

~ “HB Tax Increment’ means, as applicable, (i) the Project Tax Increment and the Port Tax Increment
generated from Taxable Parcels of Historic Building 12, and (i) the Project Tax Increment and the
Port Tax Increment generated from Taxable Parcels of Historic Building 21.

"HB2 Project Materials” as defined in clause (vii) of DDA § 7.11(a) (Option Exercise Procedures)
means studies, applications, reports, permits, plans, drawings, and similar work product prepared
for the rehabllltatlon of Historic Building 2.

‘HDY1,” “HDY2," and “HDY3 are the designations for three developable_parcels that may be created by
the land area created by merging the Hoedown Yard with the blsectlng public right-of-way, as
shown in the Land Use Plan attached to the DDA.

“Historic Building™ means any one of the historic structures in the 28-Acre Site known as Building 2,
Building 12, and Building 21, each of which is classified as a significant contnbutlng historic
resource to the Union Iron Works Historic District. :

“Historic Bulldlng Account means the segregated account in the Facilities Special Tax Fund that the
Port establishes with the Special Fund Trustee to receive, hold, and disburse Historic Building
Special Taxes as specified-in the Financing Plan. . }

“Historic Buildihg Cost" means the sum of the following amounts, calculated separately for Historic
Building 12 and Historic Building 21: :

(i) all reasonable and customary hard and soft costs of rehabilitation determined in accordance
with the Appendix of 28-Acre Site Parcel Lease Provisions for Historic Buildings 2, 12 and 21
attached to the form of Parcel Lease, plus

* (i) 10% developer profit on actual rehabilitation costs, unescalated; and

(iii) subtracting from both (i) and (ii) the following: (i) Gross Income from the applicable Historic
Building (determined in accordance with the applicable Parcel Lease); less (ii) operating
expenses for the applicable Historic Building to the extent not otherwise included in hard costs or
soft costs (as those terms are defined in the Appendix of 28-Acre Site Parcel Lease Provisions for
Historic Buildings 2, 12 and 21 attached to the form of Parcel Lease).

“Historic Building Feasibility Gap” means, calculated separately for Historic'Building 12 and Historic
Building 21, the amount calculated under FP § 11.1 (Subsidy for Historic Buildings 12 and 21).

“Historic Building Schedule” means a schedule that the Vertical Developer Affiliate that rehabilitates
Historic Building 12 or Historic Buﬂdmg 21 maintains to account for funds applied to the
applicable Historic Building Feasibility Gap.

“Historic Building Proceeds” means the Historic Building Speciai Taxes and Mello-Roos Bond Proceeds
secured by the Historic Building Special Taxes, which will be the primary source to fund the
Historic Building Feasibility Gap.

“Historic Building Special Taxes” means the Improvement Special Taxes that are levied to finance the
Historic Building Feasibility Gap.
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“Historic Building Value™ means the fair market value of the applicable Historic Building immediately
prior to the date of casualty, as determined by an appraisal prepared by a Qualified Appraiser
submitted by Developer to the Port.

“Historic District” is a short-hand desrgnatron sometimes used to refer to the Union Iron Works Historic
District.

“Historic Pier 70 Premises” means the property that the Port has leased to Historic Pier 70, LLC.

“Historic Tax Credits” means tax credits that may be obtained under the Historic Preservation Tax
Incentives Program jointly administered by the National Park Service and the State Historic
Preservatron Office, codified at Tax Code section 47.

“Hoedown Yard" is the designation for two parcels owned by PG&E along lllinois Street roughly between
21% Street and 22 Street, bisected by a public right-of-way, which is subject to an Option
Agreement for the Purchase and Sale of Real Property between the City and PG&E under which
the City has a transferable option to purchase the Hoedown Yard, which the Board of Supervisors
approved by Resolution No. 275-14 and, when required by the context, means the Hoedown Yard
merged with the public right-of-way, then subdivided into HDY1, HDY2, and HDY3.

‘Hoedown Yard CFD" means the CFD that the City has agreed o establish over the Hoedown Yard.
Although the CFD number designation may change depending on the timing of the formation, the
name of the Hoedown Yard CFD is expected to be “City and County of San Francisco Specral
Tax District No. [TBD] (lllinois Street).”

“‘Hoedown Yard CFD Proceeds” means Facilities Special Taxes and proceeds of Bonds secured by
Facilities Special Taxes from Taxable Parcels in the Hoedown Yard CFD.

“Hoedown Yard Facilities Account” means the segregated account in the Facilities Special Tax Fund
that the Port will establish with the Special Fund Trustee to receive, administer, and disburse
Hoedown Yard Facilities Special Taxes from the Hoedown Yard CFD.

‘Hoedown Yard Facilities Special Taxes” means Facilities Special Taxes from the Hoedown Yard that
are levied in the Hoedown Yard Facilities CFD.

*;Hoedown Yard Maintained Facilities” means the improvements fer \r\/hich Ongoing Maintenance Costs
will be paid by Services Special Taxes levied on Taxable Parcels in the Hoedown Yard CFD, as
specified in the Financing Plan.

" “Hoedown Yard Services Account” means the segregated account in the Services Special Tax Fund
that the Port will establish with the Special Fund Trustee to receive, administer, and disburse
Services Special Taxes from the Hoedown Yard CFD.

“Hoedown Yard Services Special Taxes” means Services Special Taxes from the Hoedown Yard that
are allocated to the Hoedown Yard Services CFD.

"horizontal.development means the preparation of unimproved or predominantly unimproved land for
vertical development.

“‘Horizontal Development Costs” means costs incurred by Developer or the Port that are reimbursable
under the DDA or the Financing Plan, for the foIIowrng

()~ Entitlement Costs;

(i) Hard Costs and Soft Costs;

(iii) Developer Mitigation Measures;

(ivj Deferred Infrastructure if funded by Developer;
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v) Associated Public Benefits; and

(vi) costs associated with implementing the DDA, including any additional costs that
the Parties have agreed shall be incurred by the Developer for the Project.

“Horizontal Development Costs” excludes: _
(1) any claimed costs that are not verified by proof of payment;

(2) the portion of any cost that is commercially unreasonable as of the date
incurred; .

(3) costs to rehabilitate Historic Building 2, Historic Bui'lding 12, and Historic
Building 21, including the Historic Building Feasibility Gap;

(4) Arts Building Costs, construction costs associated the Noonan
Replacement Space, and costs to build the Community Facility Space;

(5) costs that any Vertical Developer incurs to implement Mitigation
Measures and provide any other Associated Public Benefits; and

) (6) other costs of Vertical Improvements.
“Horizontal Improvements” means:

(i) . capital facilities and infrastructure and their constituent Components that '
Developer builds or installs in or to serve the FC Project Area or for other public
purposes, including Site Preparation, Shoreline Improvements, Public Spaces
Public ROWs, and Utility Infrastructure; and

(ii) Deferred Infrastructure.
“Horizontal'lmprovements" excludes Vertical Improvements.

“Horizontal Phase Costs” means, on the date of determination, the amount of Developer Capital spent
on Phase Improvements that is allocated to horizontal development under FP § 2.4 (Horizontal
Development Costs).

““household” means one or more related or unrelated individuals who live together ina Residential Unit .
' as their primary dwelling.

*Household Size” means the number ot persons in a household occupying a Residential Unit.

“Housing Impact Fees" means the 28-Acre Site Affordable Housing Fees and the 28-Acre Site
Jobs/Housing Equivalency Fees collected from development on the 28-Acre Site.
“Housing Map” means AHP Att A. \

" “Housing Tax Increment” means Tax Increment from the IRFD.

“Housing Tax Increment Bonds” means-any Bonds of the IRFD, including obligations incurred under a
Pledge Agreement, secured and payable by a pledge of or otherwise payable from Housing Tax
Increment.

“Housing Tax Increment Bonds excludes Mello-Roos Bonds and Tax Increment
. Bonds.

“HUD"” means the United States Department of Housing and Urban Development

“Hybrid Lease” means a Parcel Lease of an Option Parcel under which the Developer Share of the
Interim Satisfaction Balance is paid as Prepaid Rent and the Port Share is paid as Annual Ground
Rent under FP § 3.7(b) (Hybrld Lease).

“ICA” is an acronym for "mteragency cooperation agreement” that refers to the Memorandum of
Understanding (Interagency Cooperation). -
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“IFD" is an acronym for I.nfrastructure Financing District No. 2 (Port of San Francisco), formed by
Ordinance No. 27-16.

“IFD Administrative Costs” means the reasonable costs that the Port, as IFD Agent, actually incurs and

pays for:
' (i) services of any Indenture Trustee (including its counsél) for any Bonds that the
IFD issues or the City issues on behalf of the IFD;
(ii) marketing or remarket_ing"Bonds; and
i) all other adrﬁinistrative services provided by the Port, the IFD Administrator, the

City, the Special Fund Trustee, and third-party professionals necessary for the
Port to perform its duties under the DDA, Tax Allocation MOU, Special Fund
Administration Agreement, and Appendix G-2, including the City's.costs under
section 53369.5 of the IFD Law. '

“IFD Administrator” means the tax increment consultant or any other person that the Port Director
designates to administer Tax Increment from Sub-Project Area G-2, Sub-Project Area G-3, and
Sub-Project Area G-4 of Project Area G in accordance with Appendix G-2.

“IFD Agent’ means the Port, acting on behalf of the IFD with respect to the Sub-Project Areas.

“IFD Cap” means the maximum dollar amount of Tax Increment from each Sub-Project Area that the City
agrees to allocate to the IFD.

“IFD Financing Plan" means the infrastructure financing plan for the IFD Project Area, including all
appendices implementing project-specific infrastructure financing plans for sub-project areas.

“IFD Formation Proceedings” means legislation that the Board of Supervisors will adopt to form
Sub-Project Area G-2, Sub-Project Area G-3, and Sub-Project Area G-4, approve Appendix G-2,
and related authorizations.

"“IFD Law” means California law governing mfrastructure financing dlstrlcts beginning at Government
Code section 53395, as amended from time to time.

“IFD Project Area” means any designated project area within the IFD, including all Sub- Prolect Areas
and Taxable Parcels in the 28-Acre Site.

“IFD Termination Date” means the respective dates on which ali allocations to the IFD of Tax Increment
- from each Sub-Project Area and the IFD's authority to repay indebtedness with Tax Increment
from each Sub-Project Area end under Appendix G-2.

“Illinois Street Parcels” means the 20™llinois Parcel and the Hoedown Yard in their current ownership
and configuration and as they may later be conveyed and reconfigured substantially as shown in
the-Land Use Plan (designated as Parcel K North Parcel K South, HDY1, HDY2, and HDY3 on
the Reference Date). .

“Impact Fee” means any fee that the City imposes as a condition of approval to mitigate the |mpacts of
increased demand for public services, facilities, or housing caused by the development project
that may 6r may not be an impact fee governed by the Mitigation Fee Act, including in-lieu fees.

‘Impact Fee” excludes any Administrative Fee, schiool district fee, or federal, state, or
regional fee, tax, special tax, or assessment.

“Improvement” means any physical change required or permitted to be made to property, including
Horizontal Improvements and Vertical Improvements.

“Improvement Bonds” means adequate security that Developer will be required to provnde Public Works
‘in connection with the subdivision of the 28-Acre Site.
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“Improvement Plan Submittal” means a set of Improvement Plans for Horizontal Improvements
associated with a Public'lmprovement Agreement for review by Other City Agencnes and the Port
under ICA § 4.4(d) (Plan Submittals).

‘Improvement Plans” means drawings and other documents for Horizontal Improvements that Developer
(or Vertie_al Developers, if applicable) submit for approval in accordance with the ICA.

;‘Imbrovement Special Taxes” means all categories of Mello-Roos Taxes that the City levies in a City
Fiscal Year on Taxable Parcels and residential units in a CFD to finance eligible Improvements
authorized through CFD Formation Proceedings, which include: :

(i) for the Pier 70 Leased Property CFD, Facilities Special Taxes, Shoreline Special
Taxes, and Arts Building Special Taxes;
-(ii) for the Pier 70 Condo CFD, Facilities: Special Taxes and Arts Building Special
Taxes and ' .
(iii) for the Hoedown Yard CFD, Facilities Special Taxes.

‘Improvements” means all physical changes required or permitted to be made to or in the vicinity of the
FC Project Area and the lllinois Street Parcels under the DDA, mcludmg Horizontal Improvements
and Vertlcal Improvements.

'Inclusmnary Obligation” means the requirement under AHP § 6.1(a) (Development) that 20% of all
Residential Units in each Market-Rate Rental Project be Inclusionary Units rented at a level
affordable to households with incomes between 55% and 110% of AMI, not to exceed a
maximum average of 80% of AMI in each building.

“Inclusionary Unit” means a Rental Unit that is:

(i) available to and occupled by a household W|th an income not exceedmg the
Maximum Inclusionary AMI; and

(i) rented at an Affordable Housing Cost for households with incomes at or below’
the Maximum Inclusionary AMI, subject to adjustment as provided in AHP § 9.2
(Potrero Terrace and Annex) and AHP § 9.3 (Housing for Special Populations) if
. applicable.

“Inclusionary Unit” excludes BMR Units.

“Indemnified Party” means, as applicable, a City Party or Developer Party with the right to
indemnification by an indemnitor under the DDA.

“indemnify” means reimburse, indemnify, defend, and hold harmless.

“Indemnitor’ means, as applieable, a City Party or a Developer Party with an indemnification obligation
under the DDA.

* “Indenture” means one or more indentures, trust agreements, fiscal agent agreements, financing
agreements, or other documents containing the terms of any Bonds secured and payable by a
pledge of and to be paid by any combination of Mello-Roos Taxes and Project Tax Increment.

“Indenture Trustee” means the fiscal agent or trustee under an Indenture.

“Index” means the Constructlon Cost Index, San Francisco, published monthly by Engineering News-
Record or a replacement index as agreed by the Parties.

“Indexed” means the product of a cost estimate or actual cost that Developer established for Vertical
Improvements or any Component of Horizontal Improvements in a Prior Phase, multiplied by the
percentage of any increase between the Index published in the month in which the earlier actual
cost or cost estimate was established and the Index published in the month in which Developer

. claims a Matenal Cost Increase
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“individual” when referring to a person means a human.

“Infrastructure Plan” means the Infrastructure Plan attached as DDA Exh B8, including the Streetscape
Master Plan and each Master Utility Plan when later approved by the applicable City Agency.

“Initial Summary Proforma” means the Summary Proforma attached as FP Sch 1 to the Financing Plan.

“Imtlal Trarisition Notice” means the notice prepared and delivered to the Noonan Tenants under
clause (i) of DDA § 7.13(c) (Artist Transmon Plan).

“in-lieu fee" means a fee a developer may pay ._|nstead of complying with an Exaction.
“Insolvency” means a person’s financial condition that results in any of the following:
(i) a receiver is appointed for some or all of the person'’s assets; '

(i) . . the person files a petition for bankruptcy or makes a general assignment for the
benefit of its creditors;

iii) a court issues a writ of execution or attachment or any similar process is issued
or levied against any of the person's property or assets; or '

(iv) any other action is taken by or against the person under any bankruptcy,
reorganization, moratorium or other debtor relief law.

“Inspection Request” means Developer's written request that the Chief Harbor Engineer arrange for the
applicable Acquiring Agency to inspect Horizontal lmprovements or Components for compliance
with Project Requirements and City Law.

“Interest Cost Limitation” means the statutory I|mit on the amount of interest that an infrastructure
financing district is authorized to pay to acquire infrastructure under IFD Law section 53395.2,
specifically, “a rate of interest not to exceed the bond buyer index rate on the day that the
agreement to repay is entered into.”

“Interest on Land Proceeds” means annual rate of 3.890% compounded quarterly until paid, the rate at
which interest accrues on the principal amount of Promissory Note-LP and Promissory Note-X.

“Interested Person” means a person that acquires a property interest or security interest in any portion of .
" the 28-Acre Site by a conveyance or Lender Acquisition.

“Interim Affordable Percentage” is defined in AHP § 2. 2(b) (Required Interlm Threshold) means the
" requirement that, when the Port has issued TCOs for all Residential Projects within any Phase
other.than the Final Phase, the sum of Inclusionary Units plus any earned BMR Credits must be
~20% or more of the number of all Completed Residential Units plus earned BMR Credits. -

“Interim Lease Revenues’ means Percentage Rent generated from the Master Lease (determined under
ML Exh D), which will be treated as Land Proceeds under the Financing Plan.

“Interim Satisfaction” means that all of the conditions specified FP § 3. 6(b) (Interim Satlsfactlon Event at
Closmg) have been satisfied.

“Interim Satisfaction Balance” means any Land Proceeds available for interim revenue-sharing under
FP § 3.6 (Interim Satisfaction), subject to the Port's rights under FP § 3.7 (Parcel Lease Options).

“Interim Satisfaction Event” means the occurrence of Interim Satisfaction in-e Phase.

‘investigate” when used with reference to Hazardous Materials means any activity undertaken to’
determine and characterize the nature and extent of Hazardous Materials that have been, are
being, or are threatened to be released in, on, under, or about any portion of the 28-Acre Site,
other Port property, or the environment, including:

(i) preparation and publication of site history;
(i) sampling, and monitoring reports;
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(iii) performing equipment and facility testing such as testing the integrity of
secondary containment and above and underground tanks; and

(iv) sampling and analysis of environmental conditions before, during, and after
remediation begins and continuing until the appropriate Environmental
Regulatory Agency has issued a no further action letter, lifted a clean-up order,
or taken similar action. :

“Invitee” means a person’s clients, customers, invitees, patrons, guests, members, licensees, permittees,
concessionaires, vendors, suppliers, assignees, tenants and subtenants, any other person whose
rights arise through them, and members of the general public present on any property under the
person s possession and control.

“IRFD" means City and County of San Francisco Infrastructure and Revitalization Financing Dlstrlct No. 2, '

which the Board of Supervisors will establish over the Hoedown Yard.

“IRFD Administrative Costs” means the reasonable costs that the Port, as IRFD Agent, actually incurs
and pays for:

(i) services of any Indenture Truétee (including its counsel) for any Boﬁds that the
IRFD issues or the City issues on behalf of the IRFD;
(i) marketing or remarketing Bonds issued by or for the IRFD; and
'(iii) all other administrative services provided by the Port, the IRFD Administrator, the

City, the Special Fund Trustee, and third-party professionals necessary for the
Port to perform its duties under the DDA, Tax Allocation MOU, Special Fund
Administration Agreement, and IRFD Financing Plan.

“IRFD Administrator” means the tax increment consultant or any other person that the Port Director
designates to administer Housing Tax Increment from the IRFD in accordance with the IRFD
Financing Plan.

“IRFD Agent" means the Port, acting on behalf of the IRFD.

“IRFD Cap” means the maximum dollar amount of Housing Tax Increment from the IRFD that the City
agreed to allocate to thé IRFD.

“IRFD Financing Plan means the infrastructure financing plan for the IRFD.

“IRFD Formation Proceedings” means the legislation that the Board of Supervisors adopts to establish
and authorize implementation of the IRFD..

“IRFD Law” means the law governing infrastructure and rewtallzatlon financing districts (Calif. Gov't
Code §§ 53369-53369.49).

“IRFD Termination Date” means the date on which all allocations to the IRFD of Housing Tax Increment
and the IRFD's authority to repay indebtedness with Housing Tax Increment will end under the
IRFD Financing Plan.

“Irish Hill Playground” means the public playground shown in the Design for Development.
“ISCOTT" is an acronym for the Interdepartmental Staff-Committee on Traffic and Transportation.

“issue” when used in reference to any form of indebtedness in the Financing Plan means to complete all
actions required to obtain the proc'eeds for authorized uses under the Financing Plan.

“Joint Appraisal’ means the appraisal report that a Qualrﬂed Appraiser delivers to both Parties under
DDA § 7.3(e) (Joint Appraisal).

“Joint Escrow Instructions” means the Parties’ joint instructions to the Escrow Agent for the Escrow
concerning the Port's conveyance of an Option Parcel.
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“Land Proceeds” means any of the following revenues paid in cash or by Credit Bid or both to the Port:

0] Interim Lease Revenues;
(i) Parcel K North Proceeds;
(i) proceeds of the sale of any Optlion Parcel, net of Port costs of conveyance and
any offset for Deferred Infrastructure that a Vertical Developer will build;
(iv) Prepaid Rent paid to the Port under a Prepaid Lease;
(v) PNLP Payments to the Port under Promissory Note-LP; and
(vi) net proceeds from the Port's conveyance of Historic Bwldlng 12 or Historic

Building 21, if positive.
"Land Proceeds excludes:
(1) Prepdid Rent paid to Developer under a Hybrid Lease;
(2) Annual Ground Rent paid to the Port under a Hybrid Lease;
(3) net proceeds of the Port's .conveyances of Public Use Parcels; and

(4) net proceeds from the Port’s conveyance of Historic Building 12 or
Historic Building 21, if negative.

“Land Proceeds Fund” means the segregated account in the Special Fund Trust Account, which will hold
certain Land Proceeds as described in FP § 2.5 (Trust Account for Special Funds).

“Land Use Plan” means the Land Use Concept Plan shown in D4D Fig 2.1.1 and attached to the DDA as
DDA Exh A4.

“Land Value Indicator” means dollar value per usable square foot within the building envelope assumed
in the Final EIR for each Option Parcel for its proposed use, initially based on the Land Use Plan
attached to the DDA and the residual land values in the Summary Proforma attached to the
Financing Plan on the Reference Date, which will be used solely for a Down Market Test under
DDA Art 4 (Performance Dates), which will be determined in accordance with DDA '§ 4.5(b)
(Land Value Indicators). '

“Later Phase” means any, Phase for which Developer obtains Phase Approval after a Current Phase.

_ “law” means any of the foIIoWing validly in effect as of the Reference Date and as later amended,
| supplemented, clarified, corrected, or replaced during the DDA Term whether or not within the
present contemplation of the Parties:

(i) federal, state, reglonal, or local constitution, charter, law, statute, ordinance,
code, rule of common law, resolution, rule, regulation, standard, directive,
requirement, proclamation, order, decree, policy (including the Waterfront Plan
and Port and City construction requirements);

(ii) judicial order, lnjunctlon writ, or other decision mterpretlng any law;
(iii) requirement or condition of any Regulatory Approval of a Regulatory Agency
affecting any portion of the 28-Acre Site; and
(iv). recorded covenants, condltlons or restrictions affecting any portion of the
- 28-Acre Site.

- "LBE" is an acronym for a local business enterprise as defined in Administrative Code chapter 14B.

“Leased Property Backup Fund” means the fund or account held by the Special Fund Trustee to be
used exclusively as a backup source to pay Special Debt Service on Mello-Roos Bonds secured
by Facilities Special Taxes levied in Zone 1 and Zone 2 of the Pier 70 Leased Property CFD as
described in clause (v) of FP § 6.5(h) (Application of Tax Increment to Special Debt Service).
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“Leased Property Backup Fund Requirement’ means, at any date of calculation, the maximum annual
debt service due in any year on all outstanding Mello-Roos Bonds secured by Facilities Special
Taxes in the Pier 70 Leased Property CFD.

“Leasing Costs” means customary and usual costs incurred by a landlord with respect to leased
property, such as costs associated with tenant defaults, costs of collection, vacancies,
assignments and subleases, estoppel certificates, nondisturbance agreements, and Insolvency.

“Legislature” means the legislative branch of the State.

“Lender Acquisition” means a Permitted Lender or its nominee taking title to Encumbered Property
under its Permitted Lien through a foreclosure proceeding, a conveyance or other action in lieu of
foreclosure, or its exercise of any other power of sale or other remedy.

“License” means the contract by which the Port will grant Developer the right of entry to portions of the
FC Project Area that are outside of the Master Lease Premises for construction of Horizontal
Improvements, substantially in the form of DDA Exh B11.

“Loss” when used in reference to a Claim means any personal injury, property damage, or other loss,
liability, actual damages, compensation,.contribution, cost recovery, lien, obligation, interest,
injury, penalty, fine, action, judgment, award, or costs (including reasonable attorneys’ fees), or
reasonable costs to satisfy a final judgment of any kind, known or unknown, contingent or
otherwise, except to the extent specified in the DDA or other Transaction Document.

*Loss Security” means Adequate Secunty that Developer is required to provide to secure the Developer
Reimbursement Obligations for each Phase.

~

“Loss Security End Date” means the date that is the earliest to occur of the following eve_nts:

(i) issuance of an SOP Compliance Determination for all Phase Improvements
within the Phase;
(i) the expiration or termination of the DDA with respect to\'DeveIoper; or
iii) the expiration or termination of all of Developer's rights to develop or submit

Phase Submittal applications to develop any portion of the Project Site.
“LRV" is an acronym for light rail vehicle. '

“Maintained Facilities” means, as the context requires, the FC Project Area Maintained Facilities, the
Hoedown Yard Maintained Facilities, or both.

“Map Act’ means the Subdivision Map Act of California (Calif. Gov't Code §§ 66410-66499.37).

“‘Marketing and Operations Guidelines” as defined in AHP § 6.1(d) (Marketing) means, for a Market-
Rate Residential Project, the Vertical Developer's MOHCD-approved:

(i) Marketing and Operations Guidelines, which must include any preferences
required by the MOHCD Manual or the Affordable Housing Plan;
(ii) - conformity of the proposed Affordable Housing Cost for Inclusionary Units with
- the Affordable Housing Plan; and
(iii) . project-specific eligibility and i income qualifications for tenant households.

“Market-Rate Cohdo Project’ means a Market-Rate Project containing Condo Units.

“Market-Rate Parcel" means a Development Parcel other than an Affordable Housing Parcel on WhICh
development of residential use is permitted.

“Market-Rate Project” means a Residential Parcel constructed by a Vertical Developer that contains
Market-Rate Units and Inclusionary Units if required and may include other uses permitted under
the SUD.
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“Market-Rate Rental Project” means a Market-Rate Project containing Rental Units.

“Market-Rate Units" means any Residential Unit constructed on a Market-Rate Parcel that is not sub}ect
to affordability restrictions under the Affordable Housing Plan.

“Master CC&Rs" means Master Conditions, Covenants, and Restrictions that the Parties will approve-
under DDA § 8.6 (Master CC&Rs) which will be recorded agamst all Taxable Parcels in the
28-Acre Site.

“Master Lease’ means a lease for the Master Lease Premises in the form of DDA Exh B10 that allows
~ Developer to take possession of the described premises and construct Horizontal Improvements
on portions of the 28-Acre Site under the DDA.

“Master Lease Permitted Exceptions” means exceptions to title that Developer has marked as
“approved” on the Preliminary Title Report for the Master Lease Premises under DDA § 8.1(c)
(Permitted Exceptions), as set forth in DDA Exh D1, and new title exceptions approved by
.Developer under DDA § 8.3 (New Title Matters).

“Master Lease Premises” means the areas of the 28-Acre Site that are subject to the Master Lease, as
adjusted from time to time under its terms. :

)

“Master Marketing Fee” means a private fee collected from each Vertical Developer in the amount and in
_ .. __ . accordance with the terms set forth in VDDA § 12.16 (Master Marketing Fee). -

“‘Master Tentative Map"' means the Tentative Map approved for the entire 28-Acre Site. .

“Master Utilities Plan” means any of the following plans for Utility Infrastructure, which will be deemed
incorpqrat_ed into the Infrastructure Plan when approved by the SFPUC:

(i) Low Pressure Water Master Plan; -
(ii) Non-Potable Water System Master Plan;
(iii)) Grading and Combined Sewer System Mastér Plan;
(iv) " Dry Utilities Joint Trench Master Plan; and
(v) Master Electrical Infrastructure Plan.

“Material Breach” means the occurrence of any of the events-described in DDA Art 12 (Material
Breaches and Termination).

“Material Change” means any circumstance that would create a conflict between a Change to Existing
City Laws and Standards and the Project Approvals that is described in DA § 5.3(b) .
(Circumstances Causing Conflict).

“Material Change Order” means any agreed-upon change order for construction of Phase Improvements
that would exceed a $250,000 threshold per occurrence.

“Material Cost Increase” means a material cost increase in the costs of Vertical Improvements or any
Component of Horizontal Improvements, as applicable.

" “Material Modification” means an amendment to the DDA that would materially increase an Acquiring
Agency's costs of ownership or impair the operations of Horizontal Improvements, or that would
materially decrease the benefits to the Port-or the Clty, as determined by the Port Director under
DDA § 3.4(c) (Amendment of the DDA).

“Maximum Inclusionary AMI” means household income levels meeting the requirements of
"~ AHP § 6.1(a) (Development).

“Maximum Special Tax Rate” means the highest rate at which any category of Mello-Roos Taxes is
authorized to be levied on a Taxable Parcel under an RMA. .
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- “McEnerney Act” means the Destroyed Land Records Relief Law (Calif. Code of Civ. Proc.
§§ 751.01-751.28).

“McEnerney action” means a lawsuit under the McEnerney Act.

“Mello-Roos Bond Proceeds” means the proceeds of Mello-Roos Bonds that are available for use in
accordance with the applicable Indenture.

“Mello-Roos Bonds” means one or more series of taxable or tax-exempt bonds, including refunding’

' bonds, or any other debt (as defined in CFD Law) that the City issues for a Facilities CFD;
secured and payable by a pledge of Improvement Specral Taxes, Allocated Tax Increment, or
both, for any purpose authorized under Governing Law and Policy.

“Mello-Roos Improvement Fund” means the funds or accounts, however denominated, that an
Indenture Trustee establishes to hold, administer, and disburse Mello-Roos Bond Proceeds to be
" used to finance eligible Horizontal Development Costs, Shoreline Protection Facilities, or for any
- other purpose authorized under the Financing Plan and the applicable Indenture.

“Mello-Roos-only Bonds” means Mello-Roos Bonds that are secured only by Improvement Special .
Taxes. .

“Mello-Roos-only Bonds” excludes Bohds with debt service paid by Tax Increment.

“Mello-Roos Taxes” means special taxes that the City levies in a City Fiscal Year on Taxable Parcels in
any CFD in accordance with the applicable RMA, including delrnquent special taxes collected at
any time by payment or through foreclosure

“Memorandum of Deemed Approval” means the document in the form of DDA Exh B9-2 that Developer
will be entitled to record if deemed to be in compliance with Schedule of Performance Oblrgatrons
under DDA § 15.7 (SOP Compliance).

“Memorandum of Understanding (Interagency Cooperation)’ means an interagency agreement
between the Port and the City, through the Mayor, the Controller, the City Administrator, and the
Director of Public Works, with the Consents of SFMTA, SFPUC and Developer, establishing
procedures for interagency cooperation in City Agency review and approval of Construction
Documents, inspection of Horizontal Improvements, and related matters, as authorized under
Charter section B7.340 by Port Resolution No. 17-48 and Board of Supervisors Resolution
No. 403-17.

"Memorandum of Understanding (Levy and Allocation of Taxes)" means an interagency agreement
between the City, through the Controller and the Treasurer-Tax Collector, and the Port '
establishing procedures for levying Mello-Roos Taxes, allocating Mello-Roos Taxes to each CFD,
allocating Tax Increment to the IFD, allocating Housing Tax increment to the IRFD, and related
matters, as authorized under Charter section B7.340 by Port Resolution No. 17-560 and to be
presented to the Board of Supervisors for approval.

“Mezzanine Loan" means a loan secured by a pledge of equity rnterests in Developer, subject to
DDA § Art 18 (Lenders’ Rights).

“Mezzanine Lender is an entity that makes a Mezzanine Loan to a direct or indirect owner of Borrower,
subject to DDA § 18.2(c) (Mezzanine Loans). T

“Michigan Street segment means the portion of Michigan Street'located in the SUD.

“Minimum Bid Prlce means the minimum price that the Port will accept in a Public Offerrng for an Option
Parcel under DDA § 7.5 (Public Offering Procedures)

“Mitigation Fee Act’ means chapter 5, division 1, title 7 of California Government Code, beginning with
section 66000. . .

- “Mitigation Measure” means any measure identified in the MMRP required to minimize or eliminate
material adverse environmental impacts of the 28-Acre Site Project and any additional measures
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necessary to mitigate adversé environmental impacts that are identified through the CEQA
process for any Future Approval.

“ML” is an acronym for the Master Lease.

“MMRP” is an acronym for the Mitigation 'Monitoring and Reporting Program that the Planning
Commission adopted by Motion No. 19977 and the Port Commission adopted by Resolutlon
No. 17-43.

“MOD" is an acronym for the Mayor's Office of Disabilities.

“MOHCD" is an acronym for t_he Mayor's Office of Housing and Community Development.

“MOHCD Manuals” as defined in AHP § 6.1(c) (Procedures for Monitoring and Enforcement) means the
City and County of San Francisco Inclusionary Affordable Housing Program Monitoring and
Procedures Manual, subject to any update-in effect when Inclusionary Units in a Market-Rate
Rental Project are available for rent to the extent the update does not result in a Material Change. -

“MOU Resolution” means the proposed Board of Supervisors resolution approving under Charter
section B7.340 the Tax Allocation MOU and the Port's designation as the agent for: .

(i) the Facilities CFD and the Services CFD for the Pier 70 CFDs;
T (|) the Services CFD for the 20" Street CFD; '
' (iii) the Facilities CFD and the Services CFD-tor the Hoe-d_oyvn—ta_rd_ CFD
(iv) Sub-Project Areas G-2, G-3, and G-4;
V) the IRFD;
(vi) the administration of Mello-Roos Taxes and any proceeds of Bonds secured and

payable by Mello-Roos Taxes;

(vii) . the administration of Allocated Housing Tax Increment and any proceeds of
Bonds secured and payable by Housing Tax Increment' and

(viii) the administration of Allocated Tax Increment and any proceeds of Bonds
secured and payable by Tax Increment. :

“Muni” means the municipal public transit systems operated by SFMTA.

“Municipal Code” means, collectively, the Charter and ordmances adopted by the Board of Supervisors
and by San Francisco voters through initiatives. :

“MUP” is an acronym for Master Utilities Plan.

“net present value” means the difference between the present value of the future cash flows from an
investment, calculated by discounting the future cash flows at the required rate of return and the
amount of investment.

“Net Worth" when used in reference to a Transferee or Obllgor means the equity of an entity’s owners
(e.g., equity interest of shareholders of a corporatlon or.members of a limited liability company)
calculated in accordance with GAAP or the income tax basis of accountlng consistently applied.

“Net Worth Requirement” when used in reference to a Transfer means, for each Transferred Phase in
which Phase Improvements are not complete, a Net Worth of at least $27.5 million, increased
| : automatically by 10% on each fifth anniversary of the Reference Date for the remainder of the
DDA Term, unless otherwise approved by the Port Director.
“Next Phase” means a Phase that immediately follows a Current Phase.
“NOI Property means any Commercial Parcel or Market Rate Rental Project in the 28-Acre Site.

“NOI Property Project Tax Increment’ means the Pro;ect Tax Increment derived from any NOI Property.
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“nontrust revenues” means the Port’s revenues from leases or other agreements for Development
Parcels from which the public trust use restrictions have been lifted by the Public Trust Exchange
authorized under AB 418 and other 28-Acre Site Project-based revenues that are available for the

- 28-Acre Site Project, such as Mello-Roos Taxes, Tax Increment, and proceeds of Bonds secured
and payable by either or both, credits that may be applied to offset any portion of Impact Fees or
. Exactions that would otherwise be due, and proceeds of general obligation bonds.-

“Noonan Phase Security” is defined in DDA § 17.3(d) (Noonan Replacement Space).

“Noonan Replacement Space” means space to accommodate the Noonan Spece Parcel Lease in a new
or rehabilitated building that meets the requirements of DDA § 7.13 (Noonan Replacement
" Space) for which the Port has issued a Temporary Certificate of Occupancy.

“Noonan Replacement Space Election” is defined in DDA § 7.13(b) (Noonan Replacement Space
Election).

“Noonan Space Lease” means the applicable Parcel Lease for the building or in an amendment to the
Master Lease reasonably approved by the Parties as a condition to the issuance of the Initial
Transition Notice for any Master Lease Premises in which any Temporary or Permanent Noonan

- Replacement Space will be located, as described in DDA § 7.13(c) (Artist Transition Plan).

“Noonan Tenant™ means a named tenant or Port-approved subtenant under a lease with the Port for
space in Building 11 (or the applicable Noonan Replacement Space) that is in effect and in good
standing as of the date of the Initial Transition Notice or Second Transition Notice, as applicable.

“Noonan Tenant Rent” means the base rent for the Noonan Replacement Space determined in
accordance with DDA § 7.13(c)(iv) (Rent).

“notice” means a written notification, demand, request for information or consent, or response to a
request delivered in accordance with App § A.5 (Notices) and any pemnent provisions of the
Transaction Document under which the notice is given.

“Notice of Special Tax" is defined in VDDA § Exh D.
“Notice of Termination” means a notice given under DDA § 12.7 (Termination Procedures) .
“NPS" is an acronym for the National Park Service of the United States Depenment of the Interior.

“Obligor’ means the person contractually obligated to perform under any form of Adequate Securlty
provided under DDA Art 17 (Security for Project Activities).

“Obligor Net Worth™ when used in reference to an issuer of Adequate Security means a person’s net
worth calculated in accordance with GAAP or the income tax basis of accounting consistently
applied. '

“Obligor Net Worth Requnrement" when used in reference to Adequate Security means a person with an
Obligor Net Worth that is (i) greater than the Secured Amount, and in no event less than
.$27.5 million, subject to an automatic increase of 10% on the fifth anniversary of the Reference
Date and every succeeding fifth year during the DDA Term; or (ii) as otherwise approved by the
Port Director.

*OEWD" is an acronym for the Office of Economic and Workforce Development.

“Office Development Authorization” means a Planning Commission approval of an application for a
large office application under the Planning Code.

“Official Records” means official real estate records that the Assessor records and maintains.

“OLSE" is an acronym for the Office of Labor Standards Enforcement of the San Francisco Department of
Administrative Services.
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"Ongoing Maintenance Costs” means maintenance and capitél repair and replacement costs of
Maintained Facilities that will be paid by Services Special Taxes, including:

0] landscaping and irrigation systems and other equipment, material, and supplies
directly related to maintaining and replacing Iandscaped areas and water
features;

(ii) ' maintenance and replacement as needed of Public Spaces and Public ROWs,
including street cleaning and paving (but not street reconstruction);

(iii) lighting, rest rooms, trash receptacles, park benches, planting contamers picnic
tables, and other furniture and fixtures and signage;

(iv) utilities;- ' _

(v) ‘general I|ab|||ty insurance for any Pub||c ROWs or structures in Public ROWSs that

Public Works does not submit to the Board of Supervisors for City acceptance for .
City General Fund liability purposes and other commercially reasonable
insurance coverages;

(vi) security; . _ : |
(vii) re'placerhent reserves; and
(viii) Port, City, or third party personnel, administrative, and overhead costs related to

maintenance or to contracting for and managing third-party maintenance.
“Opyion" means development rights granted to Developer for Option Parcels under the DDA.

“Option Exercise Deadline” means the 30" day after delivery of any Final Appraisal, which is the last
day Developer may deliver notice of.its exercise of the Option on an Option Parcel to the Port
under DDA § 7.4(a) (Option Exercise Deadline).

“Option Parcel” means a Development Parcel for which Developer has an Option under DDA Art 7
(Parcel Conveyances and Delivery of Associated Publlc Benefits), which Developer will exercise
through a Vertical Developer Affiliate.

“Orton Louisiana Parcel" is deﬂned in DDA § 15. 1(d) (LOU|S|ana Parcel Improvements).
“Other Acquiring Agency” means an Acquiring Agency other than the Port.
“Other City Agency” means a City Agency other than the Port.

- “Other City Costs” means costs that Other City Agencies incur to perform their obligations under the
ICA, the Development Agreement, and the Tax Allocation MOU to- implement or defend actions
arising from the 28-Acre Site Project, including staff costs determined on a time and materials
basis, third-party consultant fees, attorneys’ fees, and costs to admlmster the fmancmg dlstncts to
the extent not paid by Public Financing Sources. :

“Other City Costs” excludes Port Costs, Administrative Fees, lmpact Fees, and
Exactions.

“Other City Parties" means the Méyor, the Board of Supervisors, the City Administrator, the Director of
Public Works, the San Francisco Municipal Transportation Agency, and the San Francisco Public
Utilities Commission.

“Other City Requirements” means ordinances and policies described in DDA Exh A7 and approved
plans to implement City and Port ordinances and policies, including those attached to the DDA at
DDA Exh Tab B.

“Other Regulator’ means a federal, state, or regional body, administrative agency, commission, court, or
other governmental or quasi-governmental organization with regulatory authonty over Port land,
including any Environmental Regulatory Agency.
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“Outside Date” means the last date by which Developer must perform identified oblrgatrons for the
28-Acre Site Project, as specified in the Schedule of Performance.

“Parcel” means a specific Development Parcel within the SUD when used with a modifier correspondrng
to the:Land Use Plan. .

“Parcel E4 Option 1 as defined in clause (i) of DDA § 7.12(b) (Development Options) means
Developer's election to build a single-phase Arts Building on the entirety of Parcel E4 that will
include the Noonan Replacement Space and will provide other arts uses that are consrstent with
Section 249.79 and the Arts Program.

“Parcel E4 Option 2" as defined in clause (ii) of DDA § 7.12(b) (Development Options) means
Developer's election to build a single-phase project that will include a stand-alone building to
accommodate the Noonan Replacement Space on approximately 1/3 of Parcel E4.

“Parcel E4 Option 3" as defined in clause (iii) of DDA § 7.12(b) (Development Options) means
" Developer's election to build a phased project that will include the Stand-Alone Noonan Building
.on approximately 1/3 of Parcel E4 and a separate Arts Building on the remainder of Parcel E4.

“Parcel E4 Outside Date” as defined in paragraph. (1) of clause (i) of DDA § 7.12(d) (Development
Options and Schedule of Performance) means, for Parcel E4 Option 1, the date on which the Port
issues a TCO for Office Building B-2.

“Parcel Increment Amount” means, as applicable, (i) for Taxable Parcels in Zone 1 and Zone 2 of the
Pier 70 Leased Property CFD, the amount of Project Tax Increment collected in the current City
" Fiscal Year from an Assessed Parcel in Zone 1 and Zone 2 of the Pier 70 Leased Property CFD,
as reported in the Payment Report, and (ii) for Taxable Parcels in'Zone 3 of the Pier 70 Leased
Property CFD, the amount of HB Tax Increment collected in the current City Fiscal Year from an
Assessed Parcel in Zone 3 of the Pier 70 Leased Property CFD.

“Parcel K North™ means the northerly parcel that the Port intends to create by subdivi'din'g the 20™/Illinois
Parcel as shown in DDA Sch 4.

“Parcel K North Marntarned Facilities” means the Horizontal Improvements that will be operated-and
" maintained using Services Special Taxes from Zone 1 of the Pier 70 Condo CFD, consisting of:

@i Public Spaces and Public ROWs in the F.C Project Area;
(i) Public Spaces outside of both the FC Project Area and the 20" Street CFD;
(i) Public ROWs in Prer 70 north of 20"' Street and outside of the 20lh Street CFD;
and
(iv) Shoreline Protection Facilities.

“‘Parcel K North Preceeds“ means the funds available for disbursement according to the Port's escrow
instructions at the Close of Escrow for its sale of Parcel K North.

“Parcel K South” mean the southerly parcel that the Port intends to create by subdividing the 20"/lllinois
Parcel as shown in DDA Sch 4.

“Parcel Lease” means a contract in the form of DDA Exh D3 by which the Port will convey a leasehold
interest in an Option Parcel to a Vertical Developer.

“Parcel Lease Election” means the Port's right to elect to convey an Option Parcel in a Current Phase by
a Hybrid Lease under FP § 3.7 (Parcel Lease Options).

“Parcel Lease Permitted Exceptions” is defined in DDA § 8.1(c) (Permitted Exceptions).

“Park Parcel” means any of the Park Parcels rdentrfred in the Land Use Plan as Parcel OS1, Parcel SC1.
Parcel SC2, Parcel WP1, Parcel WTP, or Parcel WP2.
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“Park Parcel Improvement Plans” means a Permit Set of Improvement Plans for Park Parcels that the
Port has approved under clause (iii) of ICA § 4.4(d) (Plan Submittals).

“Parking Charge” means the market-rate charge for a Parking Space that is accessory to one or more
Market-Rate Projects on the 28-Acre Site.

“Parking Spaee" means a parking space constructed by or on behalf of any Vertical Deveioper. including
an Affordable Housing Developer.

“Party” means, individually or collectively as the context requires, 'De\)eloper Port, City, and any
Transferee that is made a Party to the DDA under the terms of an Assignment and Assumption
Agreement

“Party Appraisal’ means the appraisal report that a Party obtains under DDA § 7.3(f) (Appraisal
Disputes). '

“Payment Agent’ means an Escrow Agent; an Indenture Trustee, or the Special Fund Trustee that will

disburse funds to pay an Approved Payment or make PNLP Payments as directed by the Port  ~
Finance Director. '

“Payment Report™ means a report prepared by the Treasurer-Tax Collector by May 30 of each City Fiscal

. Year that:
(i) specifies the NOI Property Project Tax Increment and the Residential Condo . ’
Project Tax Increment collected from each Taxable Parcel in the IFD; |
(i) specifies the Port Tax Increment coIIected from Historic Building 12-and Hlstorlc
Building 21; and .
. (i) - identifies each Current Parcel in the Pier 70 Leased Property CFD.

“Payment Request“ means Developer's request to the Port in the form of AA Exh C for payment of
Horizontal Development Costs-of Horizontal Improvements under the Acquisition Agreement. -

“PBC" is an acronym for the Port Building Code.
“PCBs" is an acronym for polychlorinated biphenyls. - ~
“PDR" means Industrial/Production, Distribution, Repair.

“PDR Requirement” means Developer's obligation to provide at least 50,000 gsf of space in the 28-Acre
Site that is restricted for PDR use in accordance with DDA § 7.17 (PDR).

. “Pending Projects” for purposes of DDA Exh A5 means:

(i) ‘office development projects for which large office allocation applications
(50,000 gsf or more) have been submitted to the Planning Department that have
- not received Planning Commission approval by the end of the Allocation Period;
plus

(i) - additional office space that is located in structures owned or otherwise under the
jurisdiction of the State, the federal government, or any state, federal, or-regional
government agency that is exempt from Prop M and has been fully approved and
for which occupancy is reasonably anticipated to occur during the Allocation
Period; plus ' :

(i) - new office development projects on Port land outside of the 28-Acre Site for
50,000 gsf or more for which the Port and the applicable project sponsors have
entered into conveyance agreements that would allow construction, but that have
not received Port Construction Permits by the end of the Allocation Period.

- “Percentage Rent’ means 100% of Net Income generated at or from the Premises as further defined in
ML Exh D. ' :
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“Permanent Noonan Replacement Space” means the permanent transition space prowded for the
Noonan Tenants under DDA § 7.13 (Noonan Replacement Space).

“Permit Set” means a subset of Improvement Plans as described in clause (u) and clause (m) of
ICA § 4.4(d) (Plan Submittals).

“Permitted Lender” means a Bona Fide Institutional Lender or a Mezzanine Lender that makes a
Permitted Loan.

“Permitted Lien” means a deed of trust or other sedurity instrument, given to secure a Borrower's
repayment obligation to a Permitted Lender, that encumbers:

(i) a real property interest in the FC Project Area (including Borrower's Option rights
under this Agreement) or .

(i) Borrower's ownership interests in Developer or the right to receive Project
‘Payment Sources and the Developer Share of the Interim Satisfaction Balance
and Project Surplus during the course of horizontal development or as later
payable on Promissory Note-LP; or

iii) bot_h'. _
“Permitted Loan” means a loan or Mezzanine Loan that a Permitted Lender makes to fund or refinance

the cost of Developer Construction Obligations for the 28-Acre Site Project, secured by a
Permiitted Lien.

“Permitting Agency” means the City Agency responsible for issuing permits for construction and
installation of Horizontal Improvements and related work, including coordination of plan reviews,
approvals, construction inspections, and determining whether Improvements are complete allin
accordance with the ICA.

“person” means any individual, corporation (including any business t'rust),'limited liability entity,
partnership, trust, joint venture, or any other entity or association, or governmental or other
political subdivision or agency.

“personal injury” means any physical or emotional trauma or injury to or death of any individual.
"“PG&E" means Pacific Gas & Electric Company.
“PG&E Remediation Site” is described in ML (Baéic Lease Information).

“Phase” means one of the ir:ntegrated stages of horizontal and vertical development for the 28-Acre Site
as shown in the Phasing Plan, subject to revision under DDA art 3 (Phase Approval)

“Phase 1" means the first Phase of development under the Phasmg Plan.
‘Phase Account’ means a bookkeeping account for any Phase.

“Phase Approval’ means the Port's approval of a Phase Submlttal in accordance with the procedures of
DDA § 3.2 (Phase Approval Procedures).

“Phase Area” means the Development Parcels and other land at the 28-Acre Site that are to be
developed in a Phase.

“Phase Audit’ means Developer s final financial report for.a Phase as described in FP § 9.3(a) (Phase
Audit).

“Phase Audit Date” means the due date for each Phase Audit under FP § 9.3(a) (Phase Audit).

“Phase Budget’ means the Summary Proforma for a Phase that is submitted and updated under
DDA art 3 (Phase Approval).

“Phase Closing Date” means the date on which the Port accepts a Phase Audit under FP § 9.3(a)
(Phase Audit). *
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‘Phase Developer Balance” ﬁweans. separately for each Phase, the sum of Developer’'s unpaid Capital
Costs from the Current Phase (including the Entitlement Sum if not paid in Phase 1), as shown on
the Phase Developer Capital Schedule.

“Phase Developer Balance” excludes vertical development costs, the Arts Building
Funding, and the Historic Building Feasibility Gap.

' “Phase Developer Capital Schedule” means an accounting schedule that Developer maintains that _

shows: .
(i) the expenditures and reimbursements of Developer Capital for each Phase of the -
28-Acre Site Prolect and
(ii)) accrued and unpald Developer Return, for each Phase of the 28-Acre Site -
Project, which will be used to determine the Phase Developer Balance at any
given time.

. “Phase Final Map" means a Final Map for a Phase Area.
“Phase Improvement Costs’ means Horizontal Development Costs of Phase Improvements.

“Phase Improvements” means Horizontal Improvements that are to be constructed in a Phase, mcludlng
Deferred infrastructure.

“Phase Port Balance” means, separately for each Phase, the sum of any unreimbursed Port Capital .
Costs in a Current Phase, as shown on the Phase Port Capital Schedule.

“Phase Port Capital Schedule” means a Port accounting schedule that will be used to determine the
Phasé Port Balance at any given time, that shows:

i the expenditures and reimbursements of Port Capital for each Phase of the 28-
Acre Site Project; and :

(ii)) accrued and unpaid Return on Port Capital for each Phase of the 28-Acre Site
Project.

“Phase Satisfaction” means that both the Phase Developer Balance on the Phase Developer Capltal
‘Schedule and the Phase Port Balance on the Phase Port Capital Schedule for the Current Phase
have been satisfied in full. .

,“Phasé Security’ means Adequate Security for the obligations to be securedt under DDA § 17.3 (Phase
Security). ,

“Phase Submittal’ means Developer's appllcatlon for Port Commission approval of a proposed Phase .
under DDA Art 3 (Phase Approval).

"‘Phasmg Goals” means measures and objectives described in DDA § 2.4 (Phasing Goals) to which the
Parties have agreed to achieve their mutual goal of an economically feasible project that
balances competing policy interests.

“Phasing Plan” means DDA Exh B1, which shows the order of development of the Phases and the
Development Parcels in each Phase Area, subject to revision under DDA Art 3 (Phase Approval).

“Pler 70" is a designation for approxmately 72 acres of Port-owned Iand in the central waterfront area of
San Francisco.

" “Pier 70 CFD Facilities Account’ means the segregated account or accounts in the Facilities Special
Tax Fund that the Port establishes with the Special Fund Trustee to receive, administer, and
disburse Improvement Special Taxes from Taxable Parcels in either or both of the Pier 70 CFDs.

“Pier 70 CFD Proceeds’ means Improvement Special Taxes and proceeds of Bonds secured by
Improvement Special Taxes from Taxable Parcels in either or both of the Pier 70 CFDs.

“Pier 70 CFDs" refers collectively to the Pier 7(_) Leased Property CFD and the Pier 70 Condo CFD.
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“Pier 70 Condo CFD” means the CFD that will include Parcel K North and all Option Parcels in the
28-Acre Site that the Port sells for development as Residential Condo Projects, to be named “City
and County of San Francisco Special Tax District No. [TBD] (Pier 70 Condominiums).”

“Pier 70 Condo CFD Proceeds” means Improvement Special Taxes and proceeds of Bonds secured by
Improvement Special Taxes from Taxable Parcels in the Pier 70 Condo CFD. .

. “Pier 70 Condo CFD Services Account’ means the segregated account in the Services Spemal Tax
Fund that the Port establishes with the Special Fund Trustee to receive, administer, and disburse
Services Special Taxes from Taxable Parcels in the Pier 70 Condo CFD. S

“Pier 70 Facilities Special Taxes" means the Facmtles Special Taxes that are levied in ‘the
Pier 70 CFDs.

“Pier 70 IFDs" refers collectively to Sub-Project Area G-2; Sub- Prolect Area G-3, and Sub Pro;ect
Area G-4.

“Pier 70 Leased Property” means all Option Parcels in the 28-Acre Site that the Port will convey by
Parcel Leases for development as Market-Rate Rental Projects and Taxable Commermal
Parcels.

“Pier 70 Leased Property CFD" means the CFD that will include all Pier 70 Leased Property. to be
named “City and County of San Francrsco Special Tax District No. [TBD] (Pier 70 Leased
Property)

“Pier 70 Leased Property CFD Proceeds” means Improvement Special Taxes and proceeds of Bonds
secured by Improvement Special Taxes from Taxable Parcels in the Pler 70 Leased
Property CFD. :

“Pier 70 Leased Property Services Account” means the segregated account in the Services Special
Tax Fund that the Port establishes with the Special Fund Trustee to receive, administer, and
disburse Services Special Taxes from Taxable Parcels in the Pier 70 Leased Property CFD.

“Pier 70 Master Plan” means the Pier 70 Preferred Master Plan, Wthh the Port Commission endorsed by
Resolution No. 10-27.

“Pier 70 Shoreline Protection Facilities” means future waterfront Improvements to protect the shoreline
east of Pier 70 from perils associated with seismic events and climate change, including sea level
rise and floods, and other public improvements approved by the Port Commission and the Board
of Supervisors. :

“Pier 70 TDM I5rogram as defined in DA § 4.1(c) (Specmc Benefits) means the Pier 70 Special Use
District TDM Program attached as TP Schedule 1 to the Transportatlon Program.

“PL" is an acronym for the form of Parcel Lease.

“Planning” means the San Francisco Planning Commission, acting by motion or resolution or by
delegation of its authority to the Planning Department and the Planning Director. -

“Planning Commission” means the San Francisco Planning Commission.

“Planning Department means staff of the City's Planmng Department.
“Planning Director’ means the City's Diréctor of Planmng

| ‘Pledge Agreement” means:

(i) a pIedge of Project Tax Increment, Port Tax Increment, or both, to Mello-Roos
Bonds under a pledge agreement between the Port, as IFD Agent, CFD Agent,
. or both, and the Indenture Trustee for the Mello-Roos Bonds; or
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(ii) a pledge of Housing Tax Increment, Port Tex Increment, or both, to Bonds under
a pledge agreement between the Port, as IRFD Agent and the Indenture Trustee
for the Bonds.

“PNLP Payments” means Public. Financing Sources that are disbursed to the Special Fund Trustee to
apply to the unpaid balance of Promlssory Note—LP for use and distribution in accordance with the
Financing Plan.

“Port” means the San Francisco Port Commission.

“Port Acceptance Items” means the completed Horizontal Improvements listed in DDA § 15..7(b)
(Acceptance of Park Parcels and Components of Phase Infrastructure)-that the Port will accept.

“Port Account” means the segregated account-in the Tax Increment Fund that the Port establishes with
the Special Fund Trustee to receive; hold, and disburse’Port Tax Increment.

“Port Advance” means a Port Capital Advance or an Advance of Port Capital.

“Port Audit” means a financial review performed bya CPA on behalf of the Port under FP § 9. 4(a) (Port
Audit).

“Port Balance” means, on the date of determination, the sum of any unreimbursed Port Capital Advances
for Horizontal Development Costs in a Current Phase and related accrued and unpaid Return on
Port Capital, including any carryover of Port Capital Advances for Horizontal Development Costs
from a Prior Phase.

“Port Capltal" means Port Harbor Revenues that the Port in its sole discretion elects to use to fund
Horlzontal Development Costs..

“Port Capital” excludes Land Proceeds and Project Payment Sources.

“Port Capital Advance” means a Port loan of Port Capital to the Pier 70 CFDs to pay for Horizontal
Development Costs.

“Port Capital Advance Fund” means the segregated account that the Port establishes with the Special
Fund Trustee to receive, administer, and disburse Port Capital Advances. - ’

“Port Capital Plan” means the Port's most recent 10-year capital plan es adopted or amended by the
Board of Supervisors under Administrative Code sectlons 3.20-3.21.

“Port Capital Schedule” means an accountlng schedule that the Port maintains that shows
@ expenditures and relmbursements of Port Capital; and

(i) - accrued and unpaid Return on Port Capital, for all Phases of the 28-Acre Slte
Project individually and in the aggregate for the Port Balance.

“Port Consent” means the Consent to Development Agreement signed by the Port Director as authorized.
by the Port Commission Resolution No. 17-47.

“Port Costs” means costs that the Port incurs to perform its obligations to Developer and otherwise
implement the DDA and the Master Lease, including staff costs on a time and materials basis,
third-party costs, and costs to administer the Pier 70 CFDs, the Pier 70 IFDs, and the IRFD to the
extent not paid by Public Financing Source<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>